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Appendix A, Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-027 l

Appendix A

Qualifications

Present Occupation

Q. What is your present occupation?

I am a consulting economist and President of Ben Johnson Associates, Inc.®, a

firm of economic and analytic consultants specializing in the area of public utility

regulation.

Educational Background

Q. What is your educational background?

I graduated with honors from the University of South Florida with a Bachelor of

Arts degree in Economics in March 1974. I earned a Master at* Science degree in

Economics at Florida State University in September 1977. The title ofrny

Master's Thesis is a "A Critique of Economic Theory as Applied to the Regulated

Firm." Finally, I graduated from Florida State University in April 1982 with the

Ph.D. degree in Economics. The title of my doctoral dissertation is "Executive

Compensation, Size, Profit, and Cost in the Electric Utility Industry."

Clients

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Q-

A

What types of clients employ your firm?

Much of our work is performed on behalf of public agencies at everylevel of

government involved in utility regulation. These agencies include state regulatory

commissions, public counsels, attorneys general, and local governments, among

A.

A.

1

i
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Appendix A, Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-0271

1

2

others. We are also employed by various private organizations and firms, both

regulated and unregulated. The diversity four clientele is illustrated below.

3

4 Re2\1latorv Commissions

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Alabama Public Service Commission-Public Staff for Utility Consumer Protection

Alaska Public Utilities Commission

Arizona Corporation Commission

Arkansas Public Service Commission

Connecticut Department of Public Utility Control

District of Columbia Public Service Commission

Idaho Public Utilities Commission

Idaho State Tax Commission

lowa Department of Revenue and Finance

Kansas Siam Corporation Commission

Maine Public Utilities Commission

Minnesota Department of Public Service

Missouri Public Service Commission

National Association of State Utility Consumer Advocates

Nevada Public Service Commission

New Hampshire Public Utilities Commission

North Carolina Utilities C commission-Public Staff

Oklahoma Corporation Commission

Ontario Ministry of Culture and Communications

Staff of the Delaware Public Service Commission

Staff of the Georgia Public Service Commission

Texas Public Utilities Commission

Virginia State Corporation Commission

Washington Utilities and Transportation Commission

West Virginia Public Service Commission-Division of Consumer Ad vacate

Wisconsin Public Service Commission

Wyoming Public Service Commission

)

2
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On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-0271

1

2 Public Counsels

i

Arizona Residential Utility Consumers Office

Colorado Office of Consumer Counsel

Colorado Office of Consumer Services

Connecticut Consumer Counsel

District of Columbia Office of People's Counsel

Florida Public Counsel

Georgia Consumers' Utility Counsel

Hawaii Division of Consumer Advocacy

Illinois Small Business Utility Advocate Office

Indiana Office of the Utility Consumer Counselor

Iowa Consumer Ad vacate

Maryland Office of People's Counsel

Minnesota Office of Consumer Services

Missouri Public Counsel

New Hampshire Consumer Counsel

Ohio Consumer Counsel

Pennsylvania Office of Consumer Advocate

Utah Department of Business Regulation--_Committee of Consumer Services

9

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Attorneys General

Arkansas Attorney General

Florida Attorney Genial--Antitrust Division

Idaho Attorney General

Kentucky AttorneyGeneral

Michigan Attorney General

Minneso_ta Attorney General

Nevada Attorney General's Office of Advocate for Customers of Public Utilities

South Carolina Attorney General

3



Appendix A, Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Ofice, Docket No. RT-00000F-02-0271

1

2

3

4

Utah Attorney General

Virginia Attorney General

Washington Attorney General

5 Local Governments

0

City of Austin, TX

City of Corpus Christi, TX

City of Dallas,TX

City otlEl Paso, TX

City of Galveston, TX

City of Norfolk,VA

City of Phoenix, AZ

City of Richmond, VA

City of San Antonio, TX

City of Tucson, AZ

County of Augusta, VA

County of Henrico, VA

County of York,VA

Town of Ashland,VA

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Town of Blacksburg, VA

Town of Pecos City, TX

25 Other Government Agencies

26

27

28

29

30

31

Canada--D apartment of Communications

Hillsborough County Property Appraiser

Provincial Governments otlCanada

SarasotiCounty Property Appraiser

State of Florkia-Department of General Services

4
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On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-0271

1

2

3

United States Department ofJustice-AntitrustDivision

Utah State Tax Commission

4 Regulated Fills

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Alabama Power Company

Americall LDC, Inc.

BC Rail

CommuniGroup

Florida Association of Concerned Telephone Companies, Inc.

LDDS Communications, Inc.

Louisiana/Mississippi Resellers Association

Madison County Telephone C company

Montana Power Co many

Mountain View Telephone Company

Nevada Power Company

Network I, Inc.

North Carolina Long Distance Association

Norther Lights Public Utility

Otter Tail Power Company

Pan-Allnerta Gas, Ltd.

Resort Village Utility, Inc.

South Carolina Long Distance Association

Stanton Telephone

Teleconnect Company

Tennessee Resellers' Association

Westel Telecommunications

Yelcot Telephone Company, Inc.

1

5
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On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-027 l

Other Private Organizations

Arizona Center for Law in the Public Interest

Black United Fund of New Jersey

Casco Bank and Trust

Coalition of Boise Water Customers

Colorado Energy Advocacy Office

East Maine Medical Center

Georgia Legal Services Program

Harris Corporation

Helca Mining Company

Idaho Small Timber Companies

Independent Energy Producers of Idaho

Interstate Securities Corporation

J.R. Sir plot Company

Merrill Trust Company

MICRON Semiconductor, Inc.

Native American Rights Fund

Per Bay Memorial Hospital

Rosebud Enterprises, Inc.

Skokomish Indian Tribe

State Farm Insurance Company

Twin Falls Canal Company

World Center -for Birds of Prey

3

Prior Experience

Q- Before becoming a consultant, what was your employment experience?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

A. From August 1975 to September 1977,I held the position of Senior Utility

Analyst with Office of Public Counsel in Florida. From September 1974 until

August 1975, I held the position of Economic Analyst with the same office. Prior

6
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Appendix A, Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-0271

to that time, I was employed by the law Et of Holland and Knight as a corporate

legal assistant.

Q- In how many formal utility regulatory proceedings have you been involved?

As a result of my experience with the Florida Public Counsel and my work as a

consulting economist, I have been actively involved in approximately 400

different formal regulatory proceedings concerning electric, telephone, natural

gas, railroad, and water and sewer utilities.

Q. Have you done any independent research and analysis in the field of

regulatory economics?

Yes, I have undertaken extensive research and analysis of various aspects of utility

regulation. Many of the resulting reports were prepared for the internal use of the

Florida Public Counsel. Others were prepared for use by the staff of the Florida

Legislature and for submission to the Arizona Corporation Commission, the

Florida Public Service Commission, the Canadian Department of

Communications, and the Provincial Go averments of Cana da, arm org others. In

addition, as I already mentioned, my Master's thesis concerned the theory of the

regulated firm.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Q~ Have you testified previously as an expert witness in the area of public utility

regulation?

Yes. Shave provided expert testimony on more than 250 occasions in proceedings

before state courts, federal courts, and regulatory commissions throughout the

United States and in Canada. I have presented or have pending expert testimony

before35 state commissions, the Interstate Commerce Commission, the Federal

Communications Commission, the District of Columbia Public Service

A.

A.

A.

7
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On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-0271

Commission, the Alberta, Canada Public Utilities Board, and the Ontario Ministry

of Culture and Communication.

Q_ What types of companies have you analyzed?

My work has involved more than 425 different telephone companies, covering the

entire spectrum from AT&T Communications to Stanton Telephone, and more

than 55 different electric utilities ranging in size from Texas Utilities Company to

Savannah Electric and Power Company. I have also analyzed more than 30 other

regulated firms, including water, sewer, natural gas, and railroad companies

Teaching and Publications

Q- Have you ever lectured on the subject of regulatory economics?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yes, I have lectured to undergraduate classes in economics at Florida State

University on various subjects related to public utility regulation and economic

theory. I have also addressed conferences and seminars sponsored by such

institutions as the National Association of Regulatory Utility Commissioners

(NARUC), the Marquette University College of Business Administration, the

Utah Division of Public Utilities and the University of Utah, the Competitive

Telecommunications Association (COMPTEL), the International Association of

Assessing Officers (IAGO), the Michigan State University Institute of Public

Utilities, the National Association of State Utility Consumer Advocates

(NASUCA), the Rural Electrification Administration (REA), North Carolina State

University, and the National Society of Rate of Return Analysts.

A.

A.

8
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Appendix A, Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-027 l

Q- Have you published any articles concerning public utility regulation?

Yes, I have authored or co-authored the following articles and comments:

"Attrition: A Problem for Public Utilities Comment." Public Utilities

Fortnightly, March 2, 1978, pp. 32-33.

"The Attrition Problem: Underlying Causes and Regulatory Solutions." Public

Utilities Fortnightly,March 2, 1978, pp. 17-20.

"The Dilemma in Mixing Competition with Regulation." Public Utilities

Fortnightly, February 15, 1979, pp. 15-19.

"Cost Allocations: Limits, Problems, and Alternatives." Public Utilities

Fortnightly, December 4, 1980, pp. 33-36.

"AT&T is Wrong." The New York Times, February 13, 1982, p. 19.

"Deregulation and Divestiture in a Changing Telecommunications Industry," with

Sharon D. Thomas. Public Utilities Fortnightly, October 14, 1982, pp. 17-22.

"Is the Debt-Equity Spread Always Positive?" Public Utilities Fortnightly,

November 25, 1982, pp. 7-8.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

"Working Capital: An Evaluation of Alternative Approaches."Electric

Rate-Making, December 1982/January 1983, pp. 36-39.

A.

9
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"The Staggers Rail Act of 1980: Deregulation Gone Awry," with Sharon D.

Thomas. West Virginia Law Review, Coal Issue 1983, pp. 725-738.

"BypaSsing the FCC: An Alterative Approach to Access Charges."Public

Utilities Fortnightly, March 7, 1985, pp. 18-23.

"Cm the Results of the Telephone Network's Demise (`omment," with Sharon D.

Thomas.Public Utilities Fortnightly,May 1, 1986, pp. 6-7.

"Universal Local Access Service Tariffs: An Alternative Approach to Access

Charges." In Public Utility Regulation in an Environment of Change, edited by

Patrick C. Mann and Harry M. Trebing, pp. 63-75. Proceeding of the Institute of

Public Utilities Seventeenth Annual Conference. East Lansing, Michigan:

Michigan State University Public Utilities Institute, 1987.

With E. Ray Canterbury. Review ofT/ze Economics ofTeleco/nmu11z'catz'o1z5.'

Theory and Policy by John T. Wanders.Southern Economic Journal 54.2

(October 1987).

"The Marginal Costs of Subscriber Loops," A Paper Published in the Pro ceedings

of the Symposia on Marginal Cost Techniques for Telephone Services. The

National Regulatory Research Institute, July 15-19, 1990 and August 12-16, 1990.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

With E. Ray Canterbury and Don Reading, "Cost Savings from Nuclear

Regulatory Reform: An Econometric Model." Southern Economic./ournal,

January 1996.

10

2



a

Appendix A., Direct Testimony of Ben Johnson, Ph.D.
On Behalf of the Residential Utility Consumer Office, Docket No. RT-000001:-02-0271

1 ProfessionalMembershqrs

2

3 Q- Do you belong to any professional societies?

4 Yes. I am a member of the American Economic Association.

5

r

A.

11
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Graph 3
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2 TESTIMONY

3 OF BEN JOHNSON, PH.D.

4 On Behalf of

5 THE STATE OF ARIZONA

6 RESIDENTIAL UTILITY CONSUMER OFFICE

7 Before the

8 ARIZONA CORPORATION COMMISSION

9

10 Docket No. RT-00000F-02-0271

11

4

12 Introduction

13

14 Q- Would you please state your name and address?

15 Ben Johnson, 2252 Killer Center Boulevard, Tallahassee, Florida 32309.

16

17 Q. What is your present occupation?

18

19

I am a consulting economist and president of Ben Johnson Associates, Inc., an economic

research firm specializing in public utility regulation

20

21 Q-

22

Have you prepared an appendix that describes your qualifications in regulatory and

utility economics?

23 Yes. AppendixA, attached to my testimony, will serve this propose.

A.

A.

A.

1
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1 Q. What is your purpose in making your appearance at this hearing?

2 A. Our firm has been retained by the Residential Utility Consumer Office ("RUCO") to assist with

3 RUCO's participation 'm this proceeding. My testimony centers primarily on the remedies

4 available to the Arizona Corporation Commission ("Commission") if it determines that Qwest

5 Corporation ("Qwest" or "the Company") violated Section 252(e) of the Telecommunications

6 Act of 1996 ("l996 Telecom Act") by willfully failing to file certain agreements with the

7 Commission.

8

9 Q. Would you please explain how your testimony is organized, and briefly summarize its

10 major elements? v

11 A. Yes. Following this introduction, my testimony has four sections. The first section contains a

12 brief discussion of the background of this proceeding and die provisions in Section 252(e) of

13 the 1996 Telecom Act.

14 The second section provides some context for due key issues in this proceeding,

15 including the policy goal of encouraging effective conntipetition in local telecommunications

16 markets, and the role this Commissions plays in advancing this goal.

17 The third section examines some concepts I believe should guide the Colmnission's

18 determination of appropriate remedies in this proceeding. These concepts include the magnitude

19 of the harm caused by the alleged violations, the importance of discouraging or preventing these

20 types of violations in the future, and the appropriate structure and magnitude of the remedies

21 adopted in this proceeding.

22 The fourth and final section focuses on four remedies I recommend that the Commission

2

9
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1 adopt in this proceeding. The Erst remedy is to establish a two-part fid designed to facilitate

2 arbitrations between Qwest and competitive local exchange carriers ("CLECs") and to assist

3 the Commission in policing the 1996 Telecom Act and facilitating the ilansition to effective

4

5

competition. The second remedy is to require Qwest to provide rebates to CLECs when they

are dissatisfied with the quality of the service they are provided in certain situations. The third

6 remedy is to require Qwest to provide all CLECs with a temporary 10% discount below the

7 normal rate for unbundled network elements ("UNEs"). The fourth remedy is require Qwest to

8 expedite deployment of fiber optic cable and broadband-capable electronics in Arizona.

9

J

10 Background

11

12 Q- Let's turn to the first section of your testimony. Would you please start by outlining

13 the history of this proceeding?

14 Yes. The Commission opened this docket in April 2002 with the intent of analyzing whether

15 Qwest complied with Section 252(e) oldie 1996 Telecom Act in its dealings with CLECs.

16 [Procedural Order, April 18, 2002, p. 1] Section 252(e) reads:

17

(e) APPROVAL BY STATE COMIVHSSION18

19

20
21

22

23

24
25

(1) APPROVAL REQUIRED- Any interconnection agreement adopted by

negotiation or arbitration shall be submitted for approval to the State

commission. A State commission to which an agileeinent is submitted shall
approve or reject the agreement, with written Endings as to any deficiencies.

(2) GROUNDS FOR REIECTION- The State commission may only reject--

A.

3
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(A) an agreement (or any portion diereot) adopted by negotiation under

subsection (a) if it finds that-
(i) the agreement (or portion thereof) discriminates against a

telecommunications carrier not a party to the agreement, or
(ii) the implementation of such agreement or portion is not

consistent with the public interest, convenience, and necessity,

or
(B) an agreement (or any portion thereof) adopted by arbitration under

subsection (b) if it finds that the agreement does not meet the
requirements of section 25 l , including the regulations prescribed by the

Commission pursuant to section 251, or the standards set forth in
subsection (d) of aNs section.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

(3) PRESERVATION OF AUTHORITY- Notwithstanding paragraph (2), but

subject to section 253, nodding in divs section shall prohibit a State commission
from establishing or enforcing other requirements of State law in its review of an
agreement, including requiring compliance with intrastate telecommunications .
service quality standards or requirements.

20 As can be gleaned firm the language, Section 252(e) affords this Commission with the

21 authority to review all interconnection agreements between Qwest and CLECs, to ensure that

22

23

these agreements are non-discriminatory, in keeping with the public interest, and in compliance

with all applicable state and federal laws and regulations. To ensure that state commissions are

24 able to make these determinations, Section 252(e) requires that all interconnection agreements

25 be submitted for approval.

26 It is my understanding that Qwest entered into approximately 100 agreements that

27 allegedly were not, but should have been, filed for approval pursuant to Section 252(e).

28 [Procedural Order, July 9, 2002, p. 2] At the request of the Staff of the Commission ("Staff"),

29 the Commissio'n issued a Procedural Order on April 18, 2002 that ordered Qwest to submit all

4
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1 of its unfiled agreements into the record and comment on its obligations under Section 252(e)

2 with respect to each agreement. [Procedural Order, p. 1] It also set a schedule for all parties

3 involved in the docket to file comments and reply comments. Stair was ordered to submit a

4

5

report on the issues at hand and recommendations for resolving those issues. [Id.] It did so on

June 7, 2002. [Staff Memorandum RE: Staff Report and Recommendation in the Matter of

6 Qwest Corporation's Compliance with Section 252(e) of the Telecommunications Act of

7 1996]

8 In its report, Stair concluded that Qwest should have filed with the Commission 25 of

9 the unfiled agreements. It also recommended that the Commission assess monetary penalties

10 against Qwest for past non-compliance and require Qwest to submit mandatory quarterly filings

11 listing all active agreements to ensure future compliance. [Id., pp. 1, 2] Staff conducted

12 additional discovery of the patties in the case and fled a Supplemental Staff Report arid

13 Recommendations detailing its findings on August 14, 2002. [Supplemental Staff Report and

14 Recommendations, p. 1]

15 Prior to Me submission of this Supplemental Staff Report, the Commission had issued a

16 Procedural Order on July 9, 2002 wherein it determined that a hearing was necessary to

17 consider "the appropriateness of and reasons for, Qwest's failure to file the agreements and the

18 appropriate amount of any fines." [Procedural Order, p. 4] In a September 11, 2002

19 Procedural Order, the Commission ordered the convening of a Procedural Conference to

20 clarify "the parties' positions as expressed in their written comments and to establish a time-

21 Blame for proceeding with a hearing..." [Procedural Order, November 7, 2002, p. 2] Following

22 the September 19, 2002 Conference, wherein die parties articulated their positions on how divs

5
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1 proceeding should progress, the Commission reached certain conclusions:

2

The Section 252 issues concern whether Qwest violated its obligation

to file certain agreements with this Commission and if it did, what

remedies are appropriate. The scope of the hearing in due Section
252(e) proceeding will determine when Qwest should file agreements

with CLECs for Commission approval, why Qwest failed to file certain
agreements, whether Qwest knew or should have known the
appropriate criteria at die time it failed to file the agreements, which
agreements should be filed Linder the standard and whether Qwest
should be subject to monetary and/or non-monetary penalties if it

violated the standard. In addition, the Commission should determine if
Qwest's conduct violated any other law, Commission Order or rule.
[Id., p. 5]

11

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

It is therefore ordered that a hearing shall commence on January 29,

2003. It is further ordered that Interveners and Staff shall tile direct

testimony and exhibits no later than January 3, 2003 [Id., p. 6]

20 Importance of Competition

21

22 Q- In the previous section, you introduced the Section 252(e) requirements of the 1996

23 Telecom Act. Why did Congress adopt this and the other provisions of the 1996

24 Telecom Act?

25 The First Report and Order issued by the FCC shortly after adoption of the 1996 Telecom Act

26 speaks directly to objectives of the Act.

27

28

29

Three principal goals established by the telephony provisions of die

1996 Act are: (1) opening the local exchange and exchange access

A.

6
J
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1

2

3

4

5

6

7

8

9

10

11

12

13

markets to competitive entry, (2) promoting increased competition in

telecommunications markets that are already open to competition,

including the long distance services market; and (3) reforming our

system of universal service so drat Lmiversal service is preserved and

advanced as the local exchange and exchange access markets move

from monopoly to competition. The Act directs us and our state

colleagues to remove not only statutory and regulatory impediments to
competition, but economic arid operational impediments as well. We
are directed to remove these impediments to competition in all
telecommunications markets, while also preserving and advancing
universal service in a manner fully consistent with competition. [First

Report and Order, August 1, 1996, TI 3]

14 Q. Are the competitive goals of 1996 Telecom Act important from a public interest

15 perspective? r

16 Absolutely. The overall thrust of the 1996 Telecom Act is sound, and can reasonably be

17 applied to many Arizona telecommunications markets. As proceedings and regulatory activities

18 in other jurisdictions attest, both the technological milieu and the tides of public policy favor

19 local exchange competition.

20

21

It has been long recognized that rate of return regulation serves as-a surrogate for the

competitive market. Regulation was required because competition, for well understood reasons,

22 has generally been absent. Now, as a result of changing technologies, markets, and attitudes, as

23 well as innovative approaches to public policy, effective competition has become a viable

24 prospect. Where competition can successfully be introduced, it should be encouraged to the

25 fellest extent, and it will gradually become less necessary to rely upon regulation to protect the

26 public interest.

27 Competition provides consumers with more options, allowing them to choose amongst

A.

7
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1 a wider variety of products and services, and allowing them to change coniers if they are

2 dissatisfied. Effective competition forces all firms in the industry to adapt their products and

3 services to the demands of consumers, drives prices downward toward the actual cost of

4 service, and promotes productive efficiency, to the benefit of society as a whole.

5

6 Q- How did Congress envision promoting competition in local markets?

7 The FCC's 1996 First Report and Order also speaks to the ways in which the 1996 Telecom

8 Act was designed to encourage competition in local markets.

9

r

10

11

12

13

14

15

16

17

18

19

The Act contemplates three paths of entry into the local market ...- the

construction of new networks, the use of unbundled elements of the
inculnbent's network, and resale. We anticipate dirt some new

entrants will follow multiple paths of entry as market conditions and
access to capital permit. Some competitors may use unbundled ,
network elements in combination with their own facilities to serve
densely populated sections of an incumbent LEC's service territory,
while using resold services to reach customers in less densely populated
areas..[First Report and Order, August l, 1996, 11 12]

1

20 The first of the three paths (UNE rentals) is described in Section 251(c) of the 1996 Telecom

21 Act.

22

23

24

25
26

27

28

(c) Additional Obligations of Incumbent Local Exchange Carriers.--In addition
to the duties contained in subsection (b), each inctunbent local exchange carrier

has the following duties:

(3) Unbundled access.--The duty to provide, to any requesting
telecommunications canter for the provision of a telecommunications

A.

8
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1

2

3
4

5

6
7

8
9

service, nondiscriminatory access to network elements on an unbundled
basis at any technically feasible point on rates, terms, and conditions

that are just, reasonable, and nondiscriminatory in accordance with the
terms and conditions of the agreement arid the requirements of this

section and section 252. An incumbent local exchange carrier shall

provide such Lmbundled network elements in a manner that allows

requesting carriers to combine such elements in order to provide such

telecommunications service.

10 As is indicated in this provision, the rental of UNEs is most often accomplished through

11 interconnection agreements between incumbent local exchange carriers ("ILE Cs") like Qwest,

12 who have the facilities necessary to provide telecommunications services to customers, arid

13 CLECs, who are willing to pay ILE Cs for access to portions of their networks in order to serve

14 customers. These agreements may specify the type and number of UNEs rented and the

15 duration of time for which they are rented, and/or they may specify various other terms and

16 conditions relating to the rental of portions of the ALEC's network The FCC discusses this

17 concept in its First Report and Order.

18

19
20
21

22
23
24

25

26
27

28

29

30

We conclude that we should adopt our proposed interpretation that the
terms "access" to network elements "on an unbundled basis" mean that
incumbent LECs must provide the facility or functionality of a particular

element to requesting carriers, separate Rom the facility or functionality
of other elements, for a separate fee. We further conclude that a
telecommunications carrier purchasing access to an unbundled network

facility is entitled to exclusive use of that facility for a period of time, or

when purchasing access to a feature, timction, or capability of a facility,
a telecommunications carrier is entitled to use of that feature, function,

or capability for a period of time. The specified period may vary

depending on the terms of the agreement between the incumbent LEC
and the requesting carrier. The ability of other carriers to obtain access

9
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1

2

3

4

to a network element for some period of time does not relieve the

incumbent LEC of the duty to maintain, repair, or replace the

unbundled network element. [Id., 11268]

5 Q- Is giving CLECs the ability to rent UNEs from ILE Cs valuable in fostering local

6 competition?

7 Yes. Although competitors may eventually be able to develop alternatives to the ALEC's

8 network trough installation and use of meir own facilities, rental of UNEs plays a pivotal role in

9 reducing banters to entry and encouraging a more rapid transition to effective competition. This

10 is especially Me in markets where completely facilities-based competition may not be

11 economically feasible, or will be slow to develop. In the absence of technological J

4

12 breakthroughs, the extent of competition in some markets may be largely determined by the

13 extent to which competitors are able to use the incumbent can*ier's network (through resale

14 and/or rental of UNEs).

15 CLECs may initially target narrow markets (e.g. business customers in larger cities),

16 because this reduces the scale of their investment, and allows a more focused business plan.

17 However, once a carrier has entered the state, it may have an incentive to expand into other

18 markets-provided profitable opportunities exist.

19 Carriers that initially target business customers may find it profitable to also serve

20 residential customers, provided UNEs are priced at an appropriate level. Airlines find it more

21 profitable to serve leisure travelers as well as business travelers, despite the fact that leisure

22 fares are much_lower than business fares. Similarly, residential customers can be attractive to

23 serve, as long as the UNE rates aren't so high as to preclude any potential profits. The 1996

A.

10
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1 Telecom Act requires ILE Cs to rent UNEs on terms and conditions that are set by, or subject

2 to review and approval of, state regulatory commissions. To the extent these provisions are

3 successfully implemented, they have the effect of encouraging competition and eroding the

4 ALEC's dominant market position. As barriers to entry axe reduced, mole UNEs will be

5 Vented, and the evolution toward increased competition will be facilitated. The converse is also

6 true-eg. to the extent the ILEC can avoid regulatory control over the UNE rental process, or it

7 is allowed to charge relatively high or discriminatory rates for UNEs, it will be able to partially

8 shield its retail operations &om downward pricing pressures, and the public will be slow to gain

9 the benefits of competition.

10 4

11 Q- What role do state commissions play in ensuring the development of competition in

12 local markets?

13 State commissions have a very important role. Among other things, they enforce die provisions

14 of the 1996 Telecom Act, they review and approve agreements between the ILE Cs and the

15 CLECs, and they arbitrate disagreements between coniers in their states' telecommunications

16 market. The Commission's role under doe 1996 Telecom Act is iimdamentally different from,

17 and in some ways broader than, its traditional in regulating intrastate rates. FCC comments on

18 this role in its First Report and Order:

19

20

21

22

23

The 1996 Act also recasts the relationship between the FCC and state

commissions responsible for regulating telecommunications services.
Until now, we and our state countexpaits generally have regulated the

jiuisdictional segments of this indusUry assigned to each opus by die

A.

11
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1

2

Communications Act of 1934. The 1996 Act forges a new partnership

between state and federal regulators. This arrangement is far better

suited to the coming world of competition in which historical regulatory
distinctions are supplanted by competitive forces. As this Order

demonstrates, we have benefitted enormously from the expertise and

experience that die state commissioners arid their staffs have

contributed to these discussions. We look forward to the continuation
of that cooperative working relationship in the coming months as each

of us carries out the role assigned by the 1996 Act. [Id., 112]

3

4

5

6

7

8

9

10

11 Specific to the immediate proceeding, state commissions are given extensive

12 responsibility throughout Section 252 of the 1996 Telecom Act to review and approve

13 agreements between carriers. State commissions can demand documentation, hear petitions,

14 arbitrate claims, set rates, and give final approval for canter agreements. Only in die eVent that

15 a state commission does not follow through on one of these obligations will die FCC step in and

16 assume these roles. [Section 252(e)(5)]

17

18 Q_ The 1996 Telecom Act is a federal statute, and thus the obvious arrangement would be

19 to have it administered within the federal regulatory apparatus. Why did Congress

20 give state commissions the responsibility to oversee agreements reached between

21 ILE Cs and CLECs?

22 The principle reason is that the resources of the FCC are INvited. Among other things, the staff

23 of the FCC is smaller than the combined total of the staffs of the various state regulatory

24 commissions. As well, theFCC's staff is almost entirely located in the District of Columbia, and

25 thus would be Much more remote 80m the day to day activities of ILE Cs and CLECs. By

26 delegating much of the implementation and enforcement responsibilities to the 50 states and the

A.
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1 District of Columbia, Congress was able to much more effectively overcome the market power

2 of the ILE Cs. Carriers like Qwest are die owners of the facilities that CLECs need to rent in

3 order to enter the market and survive. Since ILE Cs and CLECs do not come to the bargaining

4

5

table as equals, the ILE Cs have a great deal of leverage, which they can use to discourage

competitive entry, to discriminate in favor of some CLECs and against others, or to manipulate

6 interconnection agreements in ways that help enhance or protect Me ALEC's dominant market

7 position.

8 Absent adequate regulatory oversight and enforcement, ILE Cs will have the capacity to

9 slow or block the transition to effective competition. In the absence of effective regulation,

r

10 CLECs will have a "take it or leave it" choice of contracting with ILE Cs like Qwest under

11 whatever conditions the ILEC demands, or simply not entering the market. In most cases,

12 CLECs would choose the latter and competition, in tum, will not develop, or will be unduly

13 restricted to those carriers that are willing to comply with the ILE Cs demands (and/or those

14 few carriers that the ILEC chooses to favor).

15 To prevent these types of problems, Congress recognized the need for regulations like

16 those found in Section 251(c)(3), in order to ensure that CLECs are given "nondiscriminatory

17

18

access to network elements on an unbundled basis at any technically feasible point on rates,

terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the

19 terms and conditions of the agreement."

20 Of course, differences in market power cannot be eliminated by simple statutory

21 declarations of intent. These differences must ds be overcome in actual practice, during the

22 negotiation process and thereafter. Unfortunately, ILE Cs may be reluctant to negotiate in good

13
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1 faith, since they realize that the end result of the negotiations may be a stronger competitor that

2 is able to more quicldy take market share away lion the ILEC. There is an inherent tension

3 underlying the relations between ILE Cs and CLECs because the ILE Cs already serve most of

4 the customers in dleir operating territory and have done so for many years. CLECs, on the

5 other hand, are much newer to these markets and must take away some of the ILE Cs'

6 customers if they are going to become iinanciadly viable.

7 ILE Cs often have such substantial market power that, if unchecked, they can basically

8 bully CLECs into accepting terms and conditions that are contrary to the best interests of the

9 CLEC, and contrary to the public interest. Moreover, because CLECs are typically much

I

10 smaller than the ILE Cs, time and money invested in attempting to negotiate mutually satisfactory

11 agreements will be much more significant to CLECs than to ILE Cs. Without regulatory

12 constraint, ILE Cs coLd prolong negotiations, renege on commitments, fail to send appropriate

13 personnel to die negotiating table, and engage in many other tactics which leverage their market

14 power and make the negotiation process time consuming, inefficient and costly for CLECs to

15 engage in. The end result is that many CLECs will avoid the negotiation process entire1y~e.g.

16 they will view their choices as either accepting the terms demanded by the ILEC, or choosing

17

18

not to operate in that ILE Cs territory. For all of diesel reasons, the role of state commissions in

the negotiation process is of vital importance.

19

20 Q- Can regulatory oversight result in beneficial agreements between ILE Cs and CLECs?

21 Yes. First, as just discussed, commissions can ensure that ILE Cs do not discriminate lm favor of

22 or against particular CLECs, thereby helping ensure a transition to effective competition (as

A.
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1 opposed to an oligopoly or shared monopoly market structure). Second, state regulators can

2 prevent ILE Cs from imposing terms or conditions that would result in ineffective competition or

3 would help maintain barriers to entry. Third, the requirement that all agreements be tiled with

4 the Commission provides an opportunity for the Commission to reject provisions that are

5 contrary to the public interest and it allows the Commission to monitor the results of the

6 negotiating process. Moreover, because CLECs have the opportunity to inspect easting

7 agreements that have been filed with the Commission, they can detennine which of diesel

8 agreements would fit their situation, and dley can "opt into" one of these easting contracts. This

9 allows CLECs to avoid the time and expenses involved in negotiating their own contracts with

10 ILE Cs. However, if upon inspection no e>dsting agreement is adequate, a CLEC can focus the

11 negotiations on their unique concerns, while incorporating by reference more generic aspects of

12 easting agreements. As well, CLECs lai ow that if the negotiations reach an impasse, the parties

13 can resolve die impasse through an arbitration proceeding before the Commission. Of course,

14 because this process can be very costly, smaller CLECs may not be able to take full advantage

15 of this option.

16

17 Determination of Appropriate Remedies

18

19 Q. Before discussing your specific recommendations, can you briefly describe the

20 concepts you believe should guide the Commission's determination of appropriate

21 remedies in this proceeding?

22 A. Yes. Theme axe several concepts I believe the Commission should consider in deciding how to

15
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1 appropriately respond if it concludes (as RUCO believes) that Qwest willfully failed to file

2 interconnection agreements in violation of the 1996 Telecom Act. First, the Commission should

3 consider time severity of the conduct and the hand that was caused by that conduct. Second, the

4

5

Commission should consider the need to deter Qwest and other carriers from violating the

requirements of the 1996 Telecom Act in the future. Third, the Commission should strive to

6 advance the public interest. More specifically, it should require remedies that benefit the public

7 and advance the goals of the 1996 Telecom Act, and it should reject remedies that could

8 endanger Qwest's ability to provide reliable service, or that would otherwise adversely affect

9 die public.

410 r

11 Q. Can you briefly clarify the first concept-the harm caused by Qwest's activities?

12 Yes. However, a detailed analysis of die alleged violations is more fully set fords M the

13 testimony of Clay Deanhardt and Mary Lee Diaz Cortez. Instead, I will provide a conceptual

14 framework which can be used to ensure that the adopted remedies provide an appropriate

15 response to Qwest's past conduct. In order to craft an appropriate response, the Commission

16 should keep ire mind who was harmed by Qwest's bad acts.

17 Filet, as described in its comments filed on January 10, 2003 in the 271 sub-docket,

18 RUCO contends that Qwest's blatant disregard for the requirements of the 1996 Telecom Act

19 and Arizona law has harmed the Commission and the entire regulatory process. By failing to tile

20 or seek approval of these agreements, Qwest withheld crucial evidence from the Commission.

21 By withholding'this evidence, Qwest prevented the Commission Eom fhlilling its dudes under

22 Sections 252 of the 1996 Telecom Act. Since the Commission was unaware ofdiese unfiled

A.
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1 agreements, it was unable to determine whether the agreements discriminate against other

2 carriers, or if the agreements were otherwise contrary to the public interest. Further, Section

3 252 provides a process by which competing carriers can request that the Commission mediate

4

5

or arbitrate interconnection disputes. Qwest damaged the regulatory process established by the

1996 Telecom Act by using its monopoly power to force certain CLECs into agreements they

6 would otherwise not have entered into, and by forcing them to accept terns that they could

7 have protested against-if the agreements had undergone the normal review and arbitration

8 process. By hiding its demands from the Commission, Qwest fostered a climate of fear that

9 discouraged CLECs from complaining about Qwest's conduct and demands, and that

10 discouraged CLECs from requesting mediation or arbitration. In tum, this reduced the .

11 Commission's ability to carry out the purpose of the 1996 Telecom Act.

12 In addition, and more specifically, by failing to file the interconnection agreements,

13 Qwest withheld evidence concerning the functioning of its Operating Support Systems and

14 other factors relating to the 14 point checklist being considered in the 271 docket. RUCO does

15 not intend to relitigate here issues which are more properly addressed in the 271 proceeding. I

16 am mentioning the effects of Qwest's conduct on the 271 proceeding as a father example of

17

18

how Qwest has harmed the public interest and the regulatory process, by preventing the

Commission from fulfilling its obligations under the 1996 Telecom Act.

19 When deciding upon appropriate remedies, the Commission should consider the harm

20 to the Commission as a public institution, the harm to the Colnmission's ability to MED its role

21 under the 1996 'Telecom Act, and the harm to the integrity of the entire regulatory process.

22 Industry participants, consumers, and the public need to feel confident that doe Commission has

17
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1 all of the information necessary to accomplish the goals of the 1996 Telecom Act. Appropriate

2 remedies will respond to, and compensate for these hanlls_

3

4 Q. Who else was harmed by Qwest's conduct?

5 By failing to file the secret interconnection agreements, Qwest has obviously caused harm to an

6 undetennined number of active and potential CLECs. Qwest actively discriminated in favor of

7 certain CLECs (e.g., Eschelon and McLeodUSA) and against all others. Through "lack

8 backs," side agreements and other special deals, Qwest provided wholesale products and

9 services to certain CLECs on terms that were more favorable than the terms available to other

10 CLECs. The special deals gave the favored CLECs a competitive advantage over other

existing and potential market pMicipants. Qwest's failure to file the secret agreements

12 prevented other CLECs from "opting into" these more favorable terms and conditions. The

13 magnitude of the competitive advantage, and its effect on odder existing and potential market

14 participants, is hard to measure. However, it is clear that Qwest's acts created an uneven

15 playing field--contmary to the intent of the 1996 Telecom Act.

16 Consequently, the Commission should approve remedies which address the harm

17

18

suffered by other CLECs that actually operate in Arizona, or that could potentially operate in

the state, who were discouraged from entering the market, or were placed at a competitive

19 disadvantage due to the secret deals that Qwest provided to Mc1eodUSA and Eschelon (and

20 other favored CLECs).

21

22

A.

18



»

Direct Testimony of Ben Johnson, Ph.D.

On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-027 l

1 Q- What about the general public? Were they also harmed by Qwest's activities?

2 Yes. As I explained in Section 2 above, one of the goals of the 1996 Telecom Act was to bring

3 certain benefits to the public by opening the local exchange markets to competition. In order to

4 open local markets, the Act requires ILE Cs like Qwest to interconnect with CLECs on

5 reasonable terns, and to offer nondiscriminatory access to UNEs and interconnection. By not

6 filing the secret agreements, Qwest discriminated in favor of certain CLECs and prevented

7 others Hom opting into the provisions of these agreements. In turn, aNs placed die favored

8 carriers at a competitive advantage and discouraged other potential entrants from entering or

9 expanding into the Arizona market. While the immediate impact was on the other competing

I

10 carriers, there was also an important indirect adverse impact on due public generally. QWest

lustrated efforts to open up local exchange markets, effectively decreasing or delaying the

12 opportunities for the public to receive the full benefits of a robust competitive local

13 telecommunications market.

14 Accordingly, the Commission should approve remedies which address the harm

15 suffered by the public, due to Qwest's actions in delaying or discouraging a rapid transition to

16 widespread, robust, local competition.

17

18 Q. Can you next discuss the second concept you believe the Commission should consider

19 when crafting appropriate remedies in this proceeding?

20 In addition to compensating for the harm caused by Qwest's conduct, the Commission should

21 adopt remedies which deter Qwest and other carriers from attempting to iimstmte the purposes

22 of the 1996 Telecom Act. At a bare minimum, the remedies imposed in the proceeding should

A.

A.
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1 be substantial enough to effectively discourage Qwest and other cottiers 80m willihlly violating

2 the terms of the 1996 Telecom Act in order to advance their own corporate interests. Beyond

3 this, it would also be dishable for the remedies imposed in this proceeding to have the effect of

4

5

encouraging Qwest and other carriers to co-operate with the Commission's future efforts to

advance the goals of the 1996 Telecom Act. Ideally, the remedies would encourage Qwest and

6 other carriers to not only stay within the "letter of the law" but also to comply with the "spirit of

7 the law."

8 Clearly, given the nature of the alleged violations, it would not be sufficient to merely

9 adopt a compensatory remedy. A simple analogy may help clarify my point.. Assume Mat there

10 is a toll road which requires motorists to deposit $1.00 in an automated booth before traversing

11 that route. Assume a motorist drives through the booth without paying the toll. A police officer

12 happens to see the motorist's transgression, and chases him down and stops him. If the only

13 penalty for being caught were a requirement that the motorist pay the $1 .00 toll (or a fine of the

14 same amount), this would adequately compensate the toll road authority for this one violation,

15 but it wouldn't be an adequate remedy. There would not be any incentive for due motorist to

16 pay the toll the next time he drives through die booth-knowing that he might not be caught next

17

18

time, or that the police officer might be too busy to chase him down and force him to pay the

$1 .00 toll. If motorists know that when they axe caught, they will only be required to pay the full

19 amount of the toll, and nothing mole, they won't have an adequate incentive to comply with the

20 intent of mc law. Ii on the other hand, the motorist is subjected to a $50 line, in addition to

21 paying the to11,-he (and other motorists) will have a great incentive to abide by the rules, and to

22 pay the toll each time they drive through the booth. Ideally, the potential line will be substantial

20
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1 enough, and the overall enforcement system fair enough, that drivers will choose to follow the

2 intent of the law even when there is an excuse not to do so (Ag. even if the warning light above

3 the toll booth happens to be burned out).

4 As demonstrated by this analogy, there is no assurance that the provisions of the 1996

5 Telecom Act can be enforced every time a carrier attempts to avoid one of the features of the

6 1aw~si11ce there is no perfect enforcement mechanism, and no guarantee that carriers will be

7 caught every time they my to circumvent the intent of the law. Accordingly, the Commission

8 needs to adopt remedies in this proceeding which, in addition to compensating for the hands

9 caused by Qwest's conduct, deter Qwest and other carriers from fiustmting the purpose and

10 intent of the 1996 Telecom Act. Ideally, those remedies would also serve to encourage Qwest

11 and other coniers to fully cooperate in the govemmenfs efforts to open local

12 telecommunications markets to fill] and fair competition.

13

14 Q- Can you now discuss the third concept which should be considered by the Commission

15 when adopting remedies in this proceeding"

16 Yes. The Commission should look for remedies that advance the broad public interest, and it

17

18

should avoid remedies that may adversely affect die public. For one thing, while the remedies

should be fully compensatory, and strongly deter similar violations in the future, they should not

19 be so severe or excessive that they could harm the public. Taken to the extreme, some potential

20 remedies could do as much harm as good. For example, if Qwest were fined amounts that were

21 so large they pushed the Company into bankruptcy, the quality and availability of

22 telecommunications services for many of Qwest's customers (including CLECs), could be

A.
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1 jeopardized Similarly, while it might theoretically be appropriate to revoke Qwest's Certificate

2 of Convenience and Necessity, this could have severe adverse impacts on the public, and cause

3 harm to CLECs that depend upon Qwest for UNEs, and other services.

4

5 Proposed Remedies

6

7 Q. Let's turn to the last section of your testimony. Can you briefly summarize RUCO's

8 recommended remedies?

9 With regard to Qwest, RUCO proposes four separate remedies. First, as explained in

10 RUCO's comments filed in the 271 sub-docket, RUCO recommends establishment of a 2-part

fund designed to facilitate arbitrations between Qwest and CLECs, and to assist the

12 Commission in policing the 1996 Telecom Act and facilitating die Transition to effective

13 competition. Second, RUCO recommends requiring Qwest to provide CLECs with rebates or

14 bill credits to compensate for instances of poor service quality, particularly with regard to the

15 service ordering and installation process. RUCO recommends requiring Qwest to offer a

16 temporary 10% discount off the price of its UNEs. This discount would be available to all

17

18

CLECs except those that were parties to the non-filed agreements. Finally, RUCO

recommends that Qwest be required to accelerate its deployment of broadband facilities.

19 With regard to Eschelon and Mc1eodUSA, RUCO recommends due Commission

20 require these CLECs to make a one time contribution to the 2-part fund mentioned above.

21 Further, RUCO recommends that Eschelon and Mc1eodUSA not be entitled to the temporary

22 10% UNE discount (unlike odler CLECs). Finally, RUCO recommends the Commission

A.
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1 adopt a ride requiring all ILE Cs to file interconnection agreements, and requiring all CLECs to

2 file notices when they enter into interconnection agreements.

3

4 Q. Can you explain RUCO's first recommendation, the establishment of a 2-part fund'

5 A. RUCO proposed this remedy in Comments filed on January 10, 2003 in the 271 sub-docket.

6 To the extent the Commission adopts that remedy in that proceeding, it would not be necessary

7 to pursue it in this proceeding. However, in the event the Commission decides to defer a

8 decision on that remedy in the 271 sub-docket, or concludes that it can more appropriately be

9 addressed in this proceeding, I am reiterating that recommendation here.

10 One of the primary adverse impact of Qwest's actions was to damage the regulatory

11 process, tiustrating this Commission's attempts to implement the 1996 Telecom Act. The most

12 obvious remedy woLd be to dismiss the 271 review proceeding, wipe the record clean, and

13 stalt the entire process over with full knowledge of the secret agreements and (hopefully) the

14 active participation of McleodUSA and Eschelon. This could potentially undo some of the

15 damage to the regulatory process caused by Qwest's actions, and it would be costly for

16 Qwest. However, it would also punish the Commission, CLECs, and other participants in the

17

18

271 process by requiring them to expend large amounts of time and energy relitigating the

issues. Furthermore, it would harm the public by delaying the benefits of increased inter-LATA

19 competition. Even if a completely "fresh start" could somehow undo the damage from Qwest's

20 actions, this would not be an adequate remedy because it would place too great a burden on

21 the Commission and other participants in the regulatory process.

22
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1 Q- Is itpossible to fashion a remedy for Qwest's actions that strengthens the regulatory

2 process by helping the Commission do a more effective job of implementing the 1996

3 Telecom Act?

4 Yes. Specifically, this can be accomplished by establishing a two-paxt fund to facilitate

5 arbitrations between Qwest and CLECs, and to assist the Commission in policing the 1996

6 Telecom Act and facilitating the transition to effective competition. The first part of the find

7 would helpcovercosts the Commission and its Staff incur in monitoring competitive conditions

8 and investigating and resolving issues related to the 1996 Telecom Act and die transition to

9 competition, including ILEC-CLEC disputes. Establishing a separate bird for this purpose will

10 allow the Commission to do a better, more thorough job implementing the 1996 Telecom Act
I

11 and facilitating a transition to effective competition, without taking regulatory resources away

12 80m other industries, and other pressing issues.

13

14 Q. Could you explain the secondpart of the fund?

15 The second part of the find would cover the out of pocket costs CLECs and odder parties

16 incur when participating in Pwceedinss before the Commission, including ILEC-CLEC dispute

17

18

resolutions, and investigations into issuesrelatedto the 1996Telecom Act and the transition to

competition, including detailed investigations into key factors that are slowing the transition to

19 effective competition.

20

21 Q- How much should Qwest be required to contribute to this fund?

22 A. RUCO recommends that Qwest be required to make an initial contribution of $750,000 into

A.

A.
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1 each part of the Fund. Thereafter, Qwest would be required to annually contribute an amount

2 to be detennjned by the Commission each year, but the rninilnum annual amount contributed to

3 each part of the Fund will be not less than $500,000 and not more than $950,000. Annual

4 contributions would be required for at least 5 years, but not more than 7 years. Given these

5 parameters, Qwest's total contribution would be at least $6.5 million over 5 years, but not

6 more than $14.3 million spread over 7 years.

7 RUCO recommends leaving the precise funding level to the Cornrnission's discretion,

8

9

as experience is gained and it becomes possible to more accurately determine the appropriate

size of the fund. Arnuad contributions should continue for not less than S years, but could be

10 extended for up to two additional years, at the discretion of the Commission. RUCO believes

11 that establishing a contribution range and duration (rather than requiring a specific total

12 contribution) will provide Qwest with a stronger incentive to co-operate wide the Commission

13 and other participants in the regulatory process, trying to ensure that all relevant facts are

14 brought to the Commission's attention widaout unnecessary delay and expense. As well, this

15 provides Qwest with an increased incentive to UNE provisioning problems and other

16 difficulties encountered by die CLECS. By amicably resolving disputes with CLECs that might

17 otherwise need to be brought before the Commission, Qwest can minimize its total

contributions into the fund.18

19 Money in the first part of the find will be used to help cover the Commission's cost of

20 investigating, hearing and resolving issues and disputes related to the 1996 Telecom Act and the

21 transition to ei3"ective competition. For example, a portion of the fund could be used to cover

22 the salary of an additional ALJ, ensuring that adequate ALJ resources are available for these
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1 disputes and investigations .

2 Money in the second part of the fund will be used to encourage active participation by

3 CLECs and other interested parties. Amounts would be awarded to CLECs and other parties

4 on a case-by-case basis to cover all, or a reasonable portion of, the costs incurred by the party.

5 To protect against abuse, the Commission would not reimburse a palty's costs when its

6 participation was liivolous or completely without merit. Parties shod receive H111

7 reimbursement of their out-of-pocket costs even if the Commission ultimately rejects their

8 position in the proceeding, provided the party's participation was in good faith and it served to

9 iinther the underlying purpose of the 1996 Telecom Act. Where a party's participation only

10 partly meets these criteria, or where finding constraints make fi1]l reimbursement impossible,

11 partial reimbursement should be provided.

13 Q- What would be the benefit of such a fund?

14 The fund would serve to ameliorate the harm to the regulatory process caused by Qwest's

15 conduct, and it would provide substantial long term assistance to the Commission's ability in

16 carrying out its responsibilities under the 1996 Telecom Act. The Commission would be

17

18

provided with ad&donalmsomces that can be directed towards iiliillment of die goals of the

1996 Telecom Act, and it would encourage broader, more active participation by CLECs and

19 other parties that cannot otherwise afford to fully participate in the regulatory process. Not only

20 is this remedy closely tailored to time specific damage resulting from Qwest's actions, but it will

21 broadly advance the public interest, and will be less costly than illy relitigating the 271

22 proceeding, which would result in substantial waste and inefficiency, and would delay the

la
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1 benefits of increased long distance competition.

2

3 Q_ Can you now explain RUCO's second recommended remedy?

4 Qwest should provide CLECs with rebates or bill credits for each instance in which Qwest

5 provides unacceptably poor service quality or provisioning. This would provide Qwest with a

6 stronger incentive to help ensure that the type of problems encountered by Eschelon and other

7 CLECs in the past do not continue in the iilture. To the extent these types of problems do

8 continue, this would have the secondary benefit of ameliorating the adverse impact on the

9 CLECs due to these types of problems.

10 4

11 Q. Can you elaborate on the types of problems encountered by Eschelon?

12 F. Lynne Powers, Eschelon's Executive Vice President of Customer Operations, filed an

13 Aliiidavit which was attached to Stay's Supplemental Report and Recommendation

14 [Supplemental Staff Report and Recommendation, Docket No. T-00000A-97-0238, October

15 4, 2002,Exhibit H]. In her affidavit, Mrs. Powers explains the problems Eschelon has had with

16 ordering, provisioning, billing and repairing UNE-P and related combined network elements,

17

18

such as UNE-Star and UNE-Eschelon. Among other things, Mrs. Powers states that: Eschelon

had to wait 4 months before receiving a list of features available when renting UNE-P lines,

19 Qwest reihsed to accept orders for UNE-P in Arizona, even though Eschelon and Qwest had

20 an Arizona interconnection agreement, in Minnesota, where Qwest did accept UNE-P orders,

21 end users experienced loss of service, or service features, Qwest refused to allow Eschelon to

22 meet with the UNE-Star Implementation Team, Qwest failed to convert resale customers to

A.
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I UNE-Eschelon, despite an interconnection agreement requiring such conversions, Qwest

2 continued to charge resale rates for UNE-P lines, Qwest provisioned UNEs with a manual

3 process which had a 50%-70% error rate, Qwest did not provide accurate records which

4 would ask Eschelon to bill for switched access, and, Qwest's ordering systems could not

5 handle information necessary for DSL-related repaids. According to Mrs. Powers, some of the

6 ordering and provisioning probleins have been eliminated or lessened, while others continue.

7

8 Q- Why have Eschelon and other CLECs experienced problems when ordering UNEs

9 from Qwest?

10 I can't explain the specific sources of each problem. However, from an overview perspective,

11 at least one contributing factor is the fact that Qwest lacks a strong economic incentive to help

12 its competitors by providing them with high quality service. As the FCC has pointed out,

13 "because an incumbent LEC currently serves virtually all subscribers in its local serving area, an

14 incumbent LEC has little economic incentive to assist new entrants in their efforts to secure a

15 greater share of that market." [Local Competition Order, 1110] Thus Qwest does not have a

16 strong economic incentive to ensure that everything goes smoothly when CLECs attempt to

17

18

enter its market, or to convert Qwest's retail customers onto their system. From Qwest's

perspective, renting portions of its network to competing carriers is a second-best altemativel,

19

20

keeping as much retail market share as possible is far preferable.

Although the Baby Bells were among the chief proponents of the 1996 Telecom Act

'Unless, of course, Qwest enters into partnerships like the ones it had with McLeod and

Eschelon.

A.
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1 (or large paNs of it), their current stance is often more anti-regulatory than truly pro-competitive

2 in nature. Free market rhetoric notwithstanding, I doubt that there is a large-scale business in

3 this county that would work hard to reduce whatever degree of monopoly power it currently

4

5

enjoys, or to work hard to help competitors take away its customers. Aside firm whatever

incentives were provided by the 271 approval process, it is unrealistic to expect Qwest to strive

6 to break down barriers to entry into its local exchange market, to make great efforts to ensure

7 that its Operating Support Systems perfectly interface with its competitors, due re are strong

8 incentives for Qwest to engage in anti-competitive behavior, such as colluding with certain

9 CLECs and discriminating against others. In general, Qwest's financial self-interest lies in

10 keeping as much retail market share as possible, while opening its local markets just enough to
F

11 meet the minimum legal requirements of the 1996 Telecom Act and to complete the

"competitive checldist" which will enable it to enter the inte1'LATA long distance market.

13

14 Q- What does RUCO recommend to remedy this situation"

15 RUCO recommends that CLECs receive a rebate or bill credit every time Qwest fails to switch

16 a customer or provision a UNE in a lilly satisfactory manner. The CLEC would identify all

17 instances in which fully satisfactory service was not provided, and a rebate or bill credit would

18 automatically be provided. To prevent abuse of this self-reporting arrangement, Qwest would

19 be given the opportunity to complain to the Colmnission if it believes a CLEC is abusing the

20 system, or that the CLEC's claims in particular instances are without merit. Disputes concerning

21 whether specific rebate claims axe invalid, and/or that a CLEC is abusing the system, would be

22 handled through the normal arbitration process. To die extent the Commission concludes that

la
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1 claims of unsatisfactory service were without merit, the CLEC would be required to repay the

2 rebate or bill credit.

3 To ensure that CLECs are not intimidated out of filing legitimate rebate requests for fear

4 of incurring ominously high arbitration mM defending their judgments concerning the quality of

5 service provided by Qwest, CLECs should be allowed to recover their arbitration costs from

6 the Fund described earlier. Of course, if a CLEC is, in fact, abusing the process and the

7 Commission repeatedly concludes that a particular CLEC's claims are without merit, the

8 Commission would have the option of rejecting the CLEC's claims for reimbursement of its

9 arbitration costs (in addition to ruling in Qwest's favor concerning repayment of the rebates).

10 This remedy would provide an incentive for Qwest to improve the quality of service provided to

11 its competitors, and it would serve to ameliorate the hand to CLECs caused by Qwest's past

12 actions, as well as the impact of inadequate efforts to provide high quality service to CLECs in

13 the future.

14

15 Q- How will the CLECs document Qwest's performance?

16 CLECs should file monthly "report cards" with the Commission. The report cards would

17

18

document each instance of unsatisfactory performance by Qwest, the basis for determining why

the performance was unsatisfactory, the amount paid by the CLEC for the service associated

19 with each instance of unsatisfactory performance, and the total amount of the bill credit due to

20 that CLEC. Upon request, each CLEC filing a report card will provide to Qwest, all data liles

21 and odder documentation necessary to confirm the accuracy of the report card.

22

A.
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1 Q- How long wouldthe rebates or bill credits occurunder this process?

2 This system of compensation would remain in effect until a Commission-approved Performance

3 Assurance Plan ("PAP") becomes effective. Once an approved PAP becomes effective,

4 RUCO's recommended compensation system would no longer apply.

5

6 Q- Are you concerned about the potentialfor abuse by CLECs under this compensation

7 system?

8 No. As I explained earlier, Qwest can use the normal arbitration process to settle disputes

9 concerning a CLEC's claims of unsatisfactory performance. Depending upon the outcome of

10 the arbitration process, the CLEC may be required to refiind the bill credit. Further, the CLEC

may not be entitled to reimbursement firm the Fund. The possibility of having to incur

12 arbitration costs will tend to dissuade CLECs from filing inaccurate report cards or making

13 meritless claims regarding Qwest's performance. However, placing the temporary burden of

14 disproving CLECs' claims of unsatisfactory performance on Qwest, will tend to deter the

15 Company from violating the 1996 Telecom Act in the iilture.

16

17 Q. Some may argue that this remedy would be more appropriately imposed in the 271

18 proceeding. Is it also appropriate in the context of section 252 violations?

19 A. Yes. RUCO maintains that Qwest has colluded with certain CLECs and discriminated against

20 others in violation of section 252. Such acts tend to disrupt and hinder the competitive process,

21 and are contrary to the pro-competitive goals of the 1996 Telecom Act. This remedy will serve

22 to facilitate the competitive process by: 1) ensuring that CLECs do not have to pay for

A.
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1 unacceptably poor performance, and, 2) providing an incentive for Qwest to improve its

2 performance in the future.

3

4 Q- Can you now discuss RUCO's third proposed remedy?

5 Yes. RUCO proposes that, with the exception of Eschelon and McLeod, all CLECs receive a

6 temporary 10% UNE discount off the UNE rates. RUCO's recommended remedy is

7 somewhat similar to, but more appropriate than, one of the remedies proposed by Qwest in a

8 Minnesota proceeding. In that case, Qwest offered a voluntary mitigation plan which included a

9 series of self-imposed remedies. [See, Staff Briefing Report, November 19, 2002, Docket P-

10 42 l/C-02-l97, p. 12] The proposed remedies included the following: A

11

12

13

14

15

16

17

18

a credit against future purchases in Dre amount of 10% of [CLEC]
purchases of Section 251(b) or (c) items in Minnesota under any
interconnection agreement or SGAT during the time period from
January 1, 2001 through June 30, 2002 [Id., p. 13]

Under Qwest's proposal, to qualify for the discount in Minnesota, CLECs would be required

19 to sign a release of any claim against Qwest related to Qwest violations.

20

21 Q- Can you explain how RUCO's recommendation would differ from the discount

22 proposed by Qwest in Minnesota?

23 Yes. First, I recommend offering the temporary discount for a longer period. A year and a half

24 is not sufficient~to adequately compensate for the hand caused by Qwest's conduct, nor is it

25 sufficient to deter Qwest and other coniers Hom violating the intent of the 1996 Telecom Act in

A.
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I the future. Qwest's secret deals with McLeodUSA involved UNE discounts of up to 10% fora

2 minimum term of 3 years and 3 months. [See, Report attached to RUCO's August 29, 2002

3 Comments, p. 5] Qwest's secret deals with Eschelon involved UNE discounts of up to 10% for

4

5

a minimum term of more than 5 years. [Id., p. 11] If these arrangements had been publicly filed

with the Commission and other coniers had opted to take advantage of the offered terms, the

6 discounts would have been extended for as much as five years or more-considerably longer

7 than the one and a half year remedy period suggested by Qwest in Minnesota.

8 Of course, the discounts received by McLeodUSA and Eschelon were conditioned

9 upon the purchase of a minimum amount of UNEs. However, if the agreements had been filed

10 with the Commission, this particular provision might have been voided, on the grounds'that it

11 was anti-competitive in nature and therefore contrary to the public interest. In any event, in

12 crafting appropriate remedies, it is more appropriate to offer the temporary discount to all

13 carriers, including ones that are smaller than McLeodUSA and Eschelon.

14

15 Q, Should CLECs be required to sign a waiver to qualify for the discount, as Qwest

16 proposed inMinnesota?

17

18

No. There is no logical reason to require CLECs to sign such a waiver in order to gain the

benefit of die discount-pa1"cicu1arly since a discount would have been available if the agreements

19 had been tiled with the Commission as required. However, to the extent a CLEC takes

20 advantage of the discount, it woxdd be reasonable for this to be considered as an "offset" to any

21 damages the CLEC might be legally be entitled to. The discount should be unconditionally

22 made available to all Arizona CLECs, with the understanding that the financial benefits will be

A.
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1 considered an offset to whatever damages may have been incurred by the CLECs.

2

3 Q. How long should the discount be made available?

4 RUCO recommends that the discount be made available for no more than 5 years. The

5 Commission would have die option of ending the discount after 3 years, or at any time

6 thereafter, depending upon the extent to which Qwest has fully co-operated in carrying out the

7 intent of due 1996 Telecom Act and has worked with the Commission and other parties in trying

8 to facilitate a rapid transition to effective competition. This 3 to 5 year duration is reasonable,

9 since due Eschelon agreement offered UNE discounts for a term of up to 5 years and the

10 McLeodUSA agreement was for slightly more than 3 y ears, with die potential for extensions
r

l l beyond that.

12 This temporary discount would help ameliorate the hand to CLECs caused by Qwest's

13 past conduct, and it will serve to discourage similar conduct by Qwest or other carriers in the

14 future. The potential shortening of the discount period by as much as 2 years well provide

15 Qwest with an additional incentive to co-operate and to work towards minimizing problems,

16 thereby more fully achieving due goals of the 1996 Telecom Act.

17

18 Q- Please turn to your fourth proposed remedy, expedited broadband services

19 development. What do you propose in this regard"

20 A. Basically, I recommend that Qwest be required to deploy Tiber optic cable and broadband-

21 capable network facilities (e.g., DSLAMs) closer to its customers than might otherwise be

22 accomplished given normal market forces-particularly in rural areas and lower income

A.

34



a

Direct Testimony of Ben Johnson, Ph.D.

On Behalf of the Residential Utility Consumer Office, Docket No. RT-00000F-02-027 l

1 neighborhoods, where the profit potential Hom this type of deployment may be limited. This

2 recommendation is somewhat analogous to, but more appropriate than, a potential remedy

3 proposed by Qwest in the Minnesota proceeding. In that case, Qwest offered to "invest an

4 additional $2.5 million in Minnesota to expand DSL offerings" in a few selected Minnesota

5 coInImumities.

6

7 Q- Before you discuss the specifics of RUCO's recommendation, would you please briefly

8 explain the concepts of "bandwidth" and "broadband serv ice?"

9 A. Yes. Historically, telephone service has focused on transmitting human voices, although other

10 types of information could also be transmitted (e.g. burglar alarm signals). This was generally
r

11 accomplished, at least in part, using analog technology. More recently, telephone service has

12 increasingly been accomplished using digital technology. In a typical configuration, a single voice

13 conversation can be accomplished using digital technology within a bandwidth of 64 thousand

14 bits per second (64 Kbps). Since the telephone service provided to most residences and small

15 businesses continues to rely upon analog technology, at least in part, digital transmissions are

16 handled using modems which convert lion digital to analog format. In many anal areas, the

17

18

fastest speed available is 28,800 bits per second (28.8 Kbps). Customers who are located

closer to the wire center may be able to transmit information at twice this speed, or 56.6 Kbps.

19 The term "broadband services" loosely refers to any service that provides die ability to

20 transmit information at substantially higher speeds than 56.6 Kbps. For example, DSL services,

21 which are perhaps the most common type of broadband services provide widely varying

22 speeds depending upon their distance from the central oHice and/or the level of service (and
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1 price) selected by the customer. DSL services typically range 6'om about 10 times as fast as a

2 56.6 Kbps modem to as much as 25 times as fast (1,544 Kbps) in at least one direction.

3 Another example is the type of service provided by cable modems. Cable modem service is

4 offered by cable television companies whose networks have been modernized in order to

5 provide two-way digital service. Cable modems typically send data at speeds faster than 1,544

6 Kbps-depending on the amount of congestion on the system and other factors. Both DSL and

7 cable modems are capable of providing reasonably fast transmission of large amounts of data,

8 graphics, as well as fairly good quality compressed video.

9

10 Q- Are even  faster  service levels avai lable? 4

l l Yes, while ADSL is much faster than the level of service provided using a modem in

12 conjunction with ordinary dial-up service (28.8 Kbps or 56 Kbps), it is not what could be

13 considered truly "high speed service." For residences or small businesses that want to transmit

14 large volumes of data, even higher transmission speeds can be beneficial. And, for some

15 applications (e.g. high definition video) much higher speeds are needed-perhaps as much as

16 45,000 Kbps (45 Mbps) or more. To achieve this higher bandwidth, a different technology is

17

18

typically used-one that doesn't rely on traditional twisted pairs of copper wire at all, but instead

relies entirely, or almost entirely, on fiber optic cable. In order to provide broadband services at

19 speeds of45 Mbps or faster, fiber optic cable would typically need to be deployed to within a

20 few hundred feet of each customer. Fiber optic cable, coazdal cable, or a wireless connection

21 would typicadlybe used over due final few hundred feet, in order to reach each home or

22 business.

A.
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1 From one perspective, a 45 Mbps fiber termination provides an enormously high level

2 of service, since it can handle 672 simultaneous voice conversations (or an equivalent amount of

3 data). This is 30 or more times faster than the grade of service typically provided using DSL

4 technology. From another perspective, this level of service which may be needed to provide the

5 level of service customers will need and expect in the future. In fact, this is roughly comparable

6 to the fastest level of service which is currently possible using some of today's cable modems

7 (50 Mbps).

8

9 Q. Can you briefly explain the economic significance of "broadband services"so that the

10 Commission canunderstand why this is the focus of one of the remedies you are

11 recommending in this proceeding"

12 Yes. I consider it likely that what POTS (plain old telephone service) has been for the 20th

13 century, some form of broadband will be for the 21st. Interestingly, the positive externalities and

14 other economic chaxaderistics of the "information superhighway" will most likely parallel those

15 of the earlier voice network. For example, it will continue to be true dirt society benefits when

16 new customers join the telephone network, because the value of interconnection rises with the

17 number of participants dlat are interconnected. This principle--which is the thndamental

18 economic concept underlying the longstanding public policy goal of universal service--applies to

19 digital communications as much as it does to Uladitional voice communications.

20 The more computers one can reach on a dial-up basis, the more useful it is to have a

21 computer connection of Ms sort. The more FAX machines one can reach, the more benefit one

22 can gain firm owning a FAX machine, or Eoin dedicating a line to your FAX machine. The

A.

37



an

Direct Testimony of Ben Johnson, Ph.D.

On Behalf of the Residential Utility Consumer Office, Docket No. RT-0000017-02-027 l

1 more people and businesses connect to the Internet, the more useihl, or even essential, such

2 connections will become. Until many people have videophones, there isn't much benefit to be

3 gained by owning a videophone. If cellular telephone users could call only other people with

4

5

cellular telephones, very few people would be motivated to obtain or use one. In actual

practice, most cellular calls eidier originate or terminate on the traditional landline network.

6 Cellular service is popular, and profitable, precisely because these systems have been allowed

7 to interconnect on favorable terms with the nearly universal landline systems maintained by the

8 local exchange companies.

9 From dlese examples, it should be apparent that due economic benefits which have long

10 been associated with universal basic telephone service can also apply to broadband networks.

11 In resolving due public policy issues in this proceeding, it is impotent to remember that

telecommunication services have long been regulated to advance and protect the public

13 interest-in part because they are so important, and in part because ordinary market forces

14 alone cannot be relied upon to ensure that the public interest is achieved. The strength and

15 eciency of our economy depends in part on how successful we are in developing and

16 maintaining key elements of our nation's infilastnlctule--including modem telecommunications

17 networks .

18 Society as a whole benefits Brow the flow of information Many systems, including

19 markets, become more efficient when the flow of information improves. While broadband

20 service is relatively novel, die potential benefits to society are well established. Broadband

21 technology will'greatly enhance the How of information, which is of considerable benefit to

22 society. Simply stated, as transmission speeds grow, more information can be transferred more

12
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1

2

often, economic efficiency will be enhanced, and the public will benefit.

As the term has traditionally been used in the telephone industry, universal service is

3 achieved when all households and businesses are connected to the public switched telephone

4 network, regardless of how low their income, how remote their location, or how little they value

5 telephone service. Perhaps someday it will be appropriate to extend the list of seMces that are

6 typically categorized by regulators as "basic" local service to include broadband services. At

7 this time, it would be premature to expand our interpretation of "universal service" to include

8 broadband services, but it is important to realize that some of the same public policy concerns

9 apply to broadband services which have historically applied to basic voice telephone service.

10 To the extent it is feasible to provide nearly everyone in the state with affordable access to
r

11 broadband services-including both low and high income residents, both small and large

12 businesses, and both rural and urban customers-the state's economy will be strengthened, and

13 the public interest will be advanced.

14 Relying exclusively on normal market forces, broadband facilities may be installed too

15 slowly to achieve their full potential to benefit the public. As well, broadband services may be

16 priced at unaffordable levels-something that will be less likely once the necessary capital

17

18

investments have been made. In the absence of appropriate regulatory intervention, network

modernization may occur too slowly, and the state of Arizona may not gain the benefits of

19 broadband communications as quickly as would be desirable from a public interest

20 perspective-particularly in rural areas and lower income neighborhoods, where the profit

21 potential may be less attractive.

22
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Distance Criteria (feet) Percent of Customers Deadline

18,000 60% December 31, 2005

18,000 80% December 31, 2006

18,000 100% December 31, 2007

12,000 60% December 31, 2006

12,000 80% December 31, 2007

12,000 100% December 31, 2008
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1 Q- Now, that you have described the importance of broadband, can you briefly describe

2 the specific remedy you are recommending i n this proceeding?

3 First, I recommend that the Commission require Qwest to offer DSL service, or its equivalent,

4 in all of its central notices by December 31, 2005. Second, I recommend that Me Commission

5 require Qwest to accelerate deployment of fiber optic cable and associated broadband-capable

6 electronics, to ensure that all customers are able to obtain DSL service (or its equivalent) at

7 speeds at least equal to 1.544 Mbps in at least one direction.

8 Table 1 sets forth due specific target dates I recommend requiring as part of this

9 remedy.

10 Table 1
1

Broadband Deployment Targets

12

13

14

15

16

17

18

19

20

21

22

By specifying a target schedule for deploying fiber optic cable and associated DSLAMs or

equivalent broadband-capable electronics, this schedule will ensure duet an increasing

A.
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1 percentage of the customers in Arizona will be able to obtain broadband service that functions

2 at increasing levels of bandwidth. For example, DSL service can be provided over copper

3 distances of as much as 18,000 feet, but the bandwidth (operating speed) is relatively poor. As

4

5

fiber and electronics are pushed closer and closer to customers, the bandwidth that can be

provided to customers will continue to increase. For example, under this schedule, Qwest must

6 deploy Tiber optic cable and broadband-capable electronics to within 12,000 feet of 70% of its

7 customers by December 31, 2008, and to within 100% of its customers by December 31,

8 2011. This will ensure that at least 70% and 100% of its customers can purchase 1.544 Mbps

9 service by those dates.

f

10 Of course, to the event technological improvements are achieved in the interveNing

11 years, it may be possible to provide even higher speed gem/ice over the specified distances. The

12 current version of DSL equipment is very impressive, and yet it is still in an early stage of the

13 research and marketing cycle. Using today's technology, a home or office which buys ADSL

14 service can obtain up to 1.544 megabits of bandwidth in one direction over copper distances of

15 approximately 12,000 feet. This is the equivalent of 24 voice circuits, and is adequate to handle

16 large amounts of data, graphics, and good quality compressed video. However, as the

17

18

technology improves, Ir may be possible to provide this same amount of bandwidth over longer

distances, and it should become possible to provide greater amounts of bandwidth over this

19 same distance. Even today's DSL technology can provide up to 53 MB of bandwidth over

20 copper cable for distances of up to 4,500 feet. Within a few years, it is reasonable to assume

21 that this distance constraint will be relaxed, and maximum speeds will be increased for any

22 given copper distance.
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1 Q. This remedy is primarily designed to benefit the public generally. Will competitors also

2 benefit from this remedy?

3 Yes. As pan of this remedy, the Commission should require Mat fiber optic cable and

4 associated broadband-capable facilities that are used in meeting these targets will be made

5 available to competitors on an unbundled basis. For example, competitors will have the option

6 of renting dark fibers within the cable sheaths that Qwest uses to meet the target dates.

7 Competitors should also be provided with access to the broadband network facilities dirt

8 Qwest uses to meet these targets.

9 This requirement will help ensure that this remedy does not place CLECs at a

I

10 disadvantage, and it will help ensure that the benefits of the rapid deployment of advanced

technology actually reach customers in the four of affordable broadband scwices, since it will

help ensure the availability of competitive alternatives to Qwest's broadband service offerings.

13

14 Q- You have indicated that the primary beneficiaries of this remedy will be the public

15 generally. Can you elaborate on this benefit?

16 Yes. Arizona consumers will benefit in at least three ways. First, the infrastructure

17

I

18

improvements will be widely spread across the state, including areas where the potential

revenues alone wouldn't necessarily be sufficient to encourage Qwest to invest in tllis advanced

19 technology. For example, this remedy provides for deployment of DSL technology in every

20 central office, including those that primarily serve relatively remote, sparsely populated null

21 areas. Individuzils, families, and businesses that might not be completely profitable to serve will

22 nevertheless gain access to high speed services as a result of this requirement.

la
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1 Second, rapid deployment of fiber optic cable and ADSL will help meet the ever-

2 growing demand for bandwiddl by both business and residential consumers. The Internet is

3 already revolutionizing the way consumers stay in touch with each other, obtain information, and

4

5

do business. For downloading software, graphics and other data-intensive files Nom the

Internet, a typical 56K dial-up modem is often far firm optimal. Customers are increasingly

6 seeking faster alternatives, ADSL provides an inexpensive, efficient alternative. While the

7 transmission speeds vary depending upon the specific DSL technology, and the distance firm

8 the customer's location to the nearest wire center or fiber optic connection, ADSL will typically

9 provide download speeds of up to 6.1 Mbps. Over distances of up to 12,000 feet, ADSL can

10 provide downstream transmission that is more than 25 times faster than 56K dial up modems.

Third, the investment which results Tomi this remedy may ultimately lead to additional

12 investments in DSL~type technology by other coniers (both incumbents and competitors), as

13 well as additional investments by Qwest in other parts of the state. DSL technology provides

14 enormous amounts of bandwidth at very reasonable cost, while relying to an extent on the

15 existing in&astructure (Ag. copper cable). However, the bene'dt of this technology may be

16 delayed by a "chicken and egg" dilemma: COM will remain relatively high until a substantial level

17

18

of market penetration is achieved, but a high level of penetration is difficult to achieve while

costs and prices remain high. By mandating a substantial "up iiont" investment by the dominant

19 canter in this new technology, this particular remedy will help overcome this dilennna. As

20 experience is gained in the marketplace with this technology, all carriers 'm Arizona will be

21 encouraged to rapidly deploy this and other types of broadband technology.

22
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1 Q- "Broadband services," like other telephone services, can be costly to provide in rural

2 areas. From a public interest perspective, are there benefits to providing these

3 services in rural areas even if it isn't highly profitable to do so?

4 Yes. While we are still at an early stage in the evolution firm voice oriented to data-oriented

5 networks, it is already clear that the demand for bandwidth, and die importance of dlis

6 bandwidth, will continue to grow for both business and residential consumers. The Internet is

7 already revolutionizing the way people stay in touch with each other, obtain infonnation and do

8 business. Already, customers are finding that a typical dial-up modem is not adequate for

9 downloading software, "surfing the web," sharing snapshots with family and fiends, and various

10 other tasks that involve data-intensive files. Those residences and businesses which do not

11 have access to broadband services may find themselves falling farther and fzuther behind others

12 who do have access from a social and business perspective. This is particularly true in rural

13 areas, where unit costs are high and the demand for broadband services may be slow to

14 emerge (particularly if prices axe high).

15 If affordable broadband services is available in rural areas, this would not only prevent

16 these adverse economic consequences, but it may actually enhance the economic viability of

17

18

these communities, allowing them to undergo a land of economic renaissance. Currently,

viability of businesses and jobs in rural areas are affected by the lack of proximity to other

19 employees and customers, the delays and costs involved in dealing with people who are located

20 in urban areas, and so forth. To the extent affordable broadband technologies are available in

21 rural areas, the~remote nature of dose areas may become less burdensome, and both

22 employees and businesses may find it feasible to relocate to these less congested areas. Video
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1 conferencing, distributed data processing, and other technologies that require large amounts of

2 bandwidth may eventually make it possible for businesses and employees to relocate from

3 urban to rural areas.

4

5 Q~ It might be argued that this remedy isn't appropriate or necessary, if Qwest has

6 already accelerated broadband deployment sufficiently. Have you looked at any

7 evidence which can provide some perspective on Qwest's broadband deployment

8 efforts to date'

9 Yes. I have prepared four different comparisons which provide indications of how rapidly

10 Qwest is deploying broadband services. The Hrst two comparisons focus specifically on ADSL

technology. While this technology can operate over ordlnzlry copper cable, the number of

12 customers who can be served with this technology, and the amount of bandwidth that can be

13 provided increases as fiber is deployed closer and closer to customers.

14 In Graph 1, I compare ADSL deployment in Arizona (in terms of ADSL lines per

15 square mile) to deployment rates in the Qwest states, 14 comparable states, and the nation as a

16 whole ("All States"). Perhaps the most meaningful comparison is with the 14 comparable states.

17 These 14 states are Colorado, Iowa, Kansas, Minnesota, Nevada, Ne w Mendco, North

18 Carolina, Oldahoma, Oregon, Texas, Utah, Virginia, Washington, and Wisconsin. These 14

19 states were chosen because their statewide loop densities are relatively similar to Arizona's,

20 and because the line densities reported by the RBOCs in these states are relatively similar to the

21 analogous line densities reported by Qwest for its Arizona service territory.

22
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1 Q. What does Graph 1 indicate?

2 As divs graph visually demonsuates, while Qwest provides more ADSL lines per square mile in

3 Arizona than in the other Qwest states, it lags behind the 14 comparable states, as well the

4 nation as a whole.

5

6 Q- Have you looked at any other measures of ADSL deployment?

7 While ADSL lines per square mile is probably the best available indicator, I also looked at

8 ADSL lines per 1,000 households. As Graph 2 shows, a similar pattern is shown when the data

9 is analyzed in this manner. Arizona again lags behind the 14 comparable states and mc nation as

10 a whole. In addition, when viewed on a per 1,000 household basis, Arizona also lags behind

11 the other Qwest states.

12

13 Q- \Vould you please discuss your next comparison?

14 Yes. Cable modems provide a popular alternative to ADSL service.Although cable modems

15 compete directly with ADSL (where available),dry are sometimes capable of providing much

16 faster levels of service. Depending upon the technical characteristics of the cable system, these

17

18

modems can potentially offer speeds up to 27 Mbps. To compile the rate of deployment of

these two broadband technologies, I computed the number of cable modems per square mile in

19 Arizona.

20 Graph 3 compares the number of cable modems with the number of ADSL lines per

21 square mile in Arizona. As in the first two comparisons, these data suggest that Qwest is lagging

22 behind in broadband deployment. The number of ADSL lines deployed in Arizona is

A.

A.

A.
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1 significantly less than the number of broadband modems deployed by cable television carriers in

2 the state on a per square mile basis (0.60 vs. 1.71 per square mile).

3

4 Q- Will this remedy be overly burdensome to Qwest, since it may require a substantial

5 investment in Fiber optic cable and broadband-capable elech'onics?

6 No. Any added burden placed on Qwest by this remedy will be fairly moderate. Admittedly, as

7 additional fiber cable is installed, it will tend to displace or make obsolete some of the

8 Company's easting copper cable. However, this won't harm Qwest, since it is Rapidly

9 recovering its investment in this cable through depreciation. Furthermore, Qwest has already

10 recognized the need to install more fiber in its network. In a previous proceeding before this

Commission, Qwest has argued that it must replace its copper cable with fiber optic cable in

12 order to meet the needs of consumers and overcome the bandwidth limitations of DSL over

13 long stretches of copper. Qwest witness Kerry Dennis Wu stated,

14

15

16

17

18

19

20

21

US West needs to replace its copper with fiber. Because of spectral
and bandwidth limitations, fiber needs to be placed closer and closer to
customers even wide DSL deployment. 111 today's rapidly changing
environment, US West must deploy plant that is robust enough to
meet future anticipated demands. [Testimony of Kerry Dermis Wu,

February 10, 2000, p. 10, in. 21-22, 31-35]

22 It is fair to say that the primary impact of dis remedy will be to require Qwest to carry out its

23 existing network modernization plans. A secondary impact may be to require Qwest to

24

25

implement those plans more quicldy, or more unifonnly across the state, than it otherwise would

have done. However, the additional financial burden on Qwest, if any, will not be extreme.

A.
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1 However, by imposing this remedy, the Commission can ensure that all customers in Arizona

2 gain time full benefit of broadband technology at least as quic1dy~and perhaps more qMcldy-d1an

3 in other states.

4

5 Q. Can you now discuss the remedies that would apply to Eschelon and McleodUSA?

6 Yes. Although I have been extensively discussing remedies applicable to Qwest, the

7 Commission should not forget that Eschelon and McleodUSA are partly at fault in this situation.

8 Both companies willingly entered into agreements which contained favorable terns that were

9 not available to other CLECs. In exchange, both companies agreed to withhold information

10 Nom the Commission concerning Qwest's 271 application. First, RUCO recommends requiring

11 Eschelon and Mc1eodUSA to make a one time contribution lo the Fund. \Vhen deciding upon

12 the amount of the contribution, the Commission should consider the benefits received by these

13 companies under the unfiled agreements. However, RUCO recommends that the Commission

14 require contributions of no less than $100,000 from both Eschelon and McleodUSA.

15 Further, RUCO recommends that neither company be allowed to benefit iron the temporary

16 10% UNE discount discussed earlier.

17

18 Q- Can you now discuss the ruleRUCO would like the Commission to adopt?

19 A. Currently, only Section 252 of the 1996 Telecom Act requires interconnection agreements to

20 be filed with state commissions. Further, Section 252 does not include an explicit definition of

21 the term "interconnection agreement." RUCO recommends the Commission supplement this

22 requirement with an uunatnbiguous rule explicitly and broody dining "interconnection

A.
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1 agreements," and requiring ILE Cs to file all such agreements. Further, CLECs should be

2 required to tile a notice with the Commission when they enter into agreements (oral and written)

3 with ILE Cs. This will provide additional assurance that all interconnection agreements will be

4 filed with the Commission-er at least help the Commission become aware of any agreements

5 that have not been filed.

6

7 Q- Does this complete your direct testimony, which was profiled on January 221 , 2003?

8 Yes, it does.

r
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Law Department
McLeodUSA Technology Park
6400 C Street SW
Cedar Rapids, IA - 52406-3177
Phone: (319) 790-6480
Facsimile: (319) 790-7901 4

December 21, 2000
. 't .."" . J ¢

Ol- 1 4

I

VIA OVERNIGHT MAIL
.9

DOCKET NO. T-010518-00-1058
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007 u0cKErw0.l~ T-03267¢-00-1 058

RE: In the Matter of the Application of McLeodUSA Telecommunications
Services, Inc. For Approval of the Fourth Amendment to the Interconnection
Agreement Between McLeodUSA Telecommunications Services, Inc. and Qwest
Corporation. A

Dear Sir or Madam;
o

. / -  v
Please find enclosed an original and eleven (ll) copies of the Fourth Amendment

to the Interconnection Agreement between McLeodUSA Telecommunications Services,
Inc. ("lvlcLeodUSA") and Qwest Corporation ("Qwest"). McLeodUSA and Qwest
entered into the Interconnection Agreement which was approved by the Arizona
Corporation Commission effective December 14, 2000, Docket No. T-0105 l B-00-0698.
McLeodUSA and Qwest now desire to amend the Interconnection Agreement to include
terms, conditions and rates for the business~to-business relationship.

Also enclosed is an extra copy of this letter. Please date stamp the extra copy
when filed, and return it to me in the enclosed self-addressed stamped envelope. Please
contact me at (319) 790-6480 if you have any questions concerning the enclosed. Thank
you for your assistance in this matter.

Very truly yours,

Lauraine Harding

Enclosures

CC: Qwest COrporation, Law Department
Counsel, Interconnection
1801 California Street, 51" Floor
Denver, CO 80202

( _

MCLSODUSA TECHNOLOGY PARK 6400 C Srnssr SW PO Box 3177 CEDAR R.=pu>s, IA 52406-3177
PHONE 319-364-0000 FA.X 319-790-7015 http://www,mcleodusa.com

U



u

*

9
Amendment No. 4 to the Interconnection Agreement

Between
McLeodUSA Telecommunications Services, Inc.

and
Qwest Corporation

f.k.a.U S WEST Communications, Inc.
for the State of Arizona

.._ ~-1.

f1Il*t l* -1-ls

r

I# 91

This Amendment No. 4 ("Amendment") is made and entered' into by and between
McLeodUSA Telecommunications Services, Inc. ("McLeodUSA") and Qwest
Corporation f.k.a. U S WEST Communications, Inc. ("Qwest").

RECITALS

WHEREAS, McLeodUSA and Qwest entered into 'an Interconnection Agreement for
service in the state of Arizona which was approved by the Arizona Corporation
Commission on December 14, 2000, and

WHEREAS, McLeodUSA and Qwest desire to amend the Agreement by adding the
terms, conditions and rates contained herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual terms, covenants and conditions
contained in this Amendment and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties agree as follows; '

•

1. Amendment Terms.

This Amendment is made in order to add terms, conditions and rates for the business-to-
business relatioNship as set forth in Amendment 4 and Attachment 3.2 attached hereto
and incorporated herein.

2. Effective date.

This Amendment shall be deemed effective upon approval by the appropriate state
Commission, however, the Parties agree to implement the provisions of this Amendment
effective October 1, 2000.

3. Further Amendments.

Except as modified herein, the provisions of the Agreement shall remain in full force and
effect. Neither the Agreement nor this Amendment may be further amended or altered
except by written instrument executed by an authorized representative of both parties.

I 9:.*» i



1t~rrERcon1~mcT1on AGREEMENT AMENDMENT TERIWIS
.L

This Amendment Agreement ("A-rnendrnent") is made and entered into by and
between McLeodUSA Telecommunications Services, Inc. ("McLeodUSA") and Qwest
Corporation ("Qwest") (collectively, the "Pa.t'ties") on this 26th day of October, 2000.

The Parties agree to file this Amendment as an amendment all Interconnection
Agreements ("Agreements" and., singularly, "Agreement")~between them, now in effect
or entered into prior to December 31, 2003, with the Amendment containing the
following provisions: :

1- This Amendment is entered into between the Parties based on the following
conditions, and such conditions being integrally and inexnicably are a material part of
this agreement:

l . l McLeodUSA purchased, as of the end of 1999 over 200,000 local
exchange lines for resale from Qwest (throughout the 14-state area where Qwest is an
incumbent local exchange carrier).

"'

(

1.2 Qwest and McLeodUSA currently have an agreement; on a region-wide
basis, for the exchange of local traffic, including Internet-related traffic, on a "bill and
keep" basis, that provides for the mutual recovery of costs through the offsetting of
reciprocal obligations for local exchange traffic which originates with a customers of one
company and terminates to a customer of the other company, provided however, that
these provisions will not affect or avoid the obligations to pay the rates set out on
Attachment 3.2. r

}

I

1.3 The Parties wish to establish a business~to-business relationship and have
agreed that they will attempt to resolve all differences or issues that may arise under the
Agreements or this Amendment under the escalation process to be established between
the parties, and Modified if appropriate.

. 1.4 The Parties agree that the terms and conditions contained in this
Amendment are based_ on current characteristics of McLeodUSA, which includes service
to business and Centrex-related customers and includes a fair representation of all
businesses, with no large proportion of usage going to a particular type of business.

1.5 The Parties agree that the terms and conditions contained in this
Amendment are based on the characteristics of McLeodUSA's traf5c~pat'tems, which
does not include identifiable usage by any particular type of user.

1.6 This Amendment shall be deemed effective on October l, 2000, subject to
approval-by the appropriate state commissions, and the parties agree to implement the
terms of  the Amendment ef fect ive October 1, 2000- This Amendment wil l  be
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incorgprated 'm any iimture Agreements, but nothing in any new Agrcementwill
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uv-extend .
the termination date of this AmendmentOr its terms beyond the term provided hereiN."

Nothing in this Amendment wil l extend the expiration date of any existing .
interconnection agreement. This Amendment and the Underlying Agreezrnent shall be
binding on Qwcst and McLeodUSA and their subsidiaries, successors and assigns.

1.7 In interpreting this .Amendment, all attempts will. be Made to read
provisions of this Amendment COnsiStentiwith Agreementsand all effective amendments.
In the event .that.there is a conflict' between this Amendment and an Ageernent or
previous amendments, .the terms and conditions .of this Amendment shall. supersede all
Previous documents.. " .. -' . - , Q .:". .. . .

-xi. 112\

. 1.8 Except as modified herein, the provisions of the Agreements shall remain
in full force and effect. Neither the Agreements nor divs Amendment' may be further
amended or altered except by written instrument executed by an authorized representative
of both Parties. This specifically excludes amendments resulting from regulatory or
judicial decisions regarding pricing of unbundled network elements, which shall have no
effect on the pricing offered under this. Amendment, prior to termination of this
Amendment.

i

1.9 The Parties intending to be legally bound have executed this Amendment
effective as of October 1, 2000, in multiple counterparts, each of which is deemed an
original, but all of which shall constitute one and the same 1nstru.ment- 1

1.10 Unless terminated as provided in this section, the initial term of this
Amendment is from the date of signing until December 31, 2003 ("Initial '[arm") and this
Amendment shall thereafter automatically continue until either party gives'at least six (6)
months advance written notice of termination. This is Amendment can only be
terminated during the Initial Term in the event the Parties agree.

l . l l In the event of termiNation, the pricing, terms, and conditions for all
services and network elements purchased under this Amendment shall immediately be
converted, at the option of McLeodUSA, to either other prevailing prices for
combinations of network elements, or to retail services purchased at the prevailing
wholesale discount. In either case, if and to the extent conversion of service is necessary,
reasonable and appropriate cost-based nOnrecuning charges will apply. -

1.12 All factual preconditions and ditties set forth in this Amendment are, are
intended to be, and are considered by the parties to be, reasonably related to, and
dependent upon each other.

1.13 To the extent any Agreement does not contain a force Maj euro provision,
.then if either party's performance of this Amendment or any obligation under this
Amendment is prevented, restricted or interfered with by causes beyond such parties .
reasonable control, including but not limited to acts of God, fire, explosion, vandalism

4-'

PAGE z

U



Q
\

4

•

which reasonable precautions could not protect against, storm or other similar occurrence,
any law, order, regulation, direction, action or request of any unit of federal, state or local
government, or of any civil or military authority, or by national emergencies,
insurrections, riots,wars, strikes or work stoppages or vendor failures, cable cuts,
shortages, breach or delays, then such party shall be excused from such performance on a
day-to-day basis to the extent of such prevention, restriction or interference (a "Force .
Majeure"). _

L14 Neither pty will present itself as representing or jointly marketing
services with the other, or market its services using the name of the other party, without
the prior written consent of the other party. '

2. In consideration of the agreements and covenants set forth above and the entire
group of covenants provided in section 3, all taken as a whole and fully integrated with
the terms and conditions described below and throughout this Amendment, with such
consideration only being adequate if all such ageernents and covenants are made and are
enforceable, McLeodUSA agrees to the following:

2.1 To pay Qwest $43.5 million to convert to the Platform described herein
and in Attachment 3.2.

2.2 Based on all the terms and conditions contained herein, McLeodlUSA may
also purchase DSL and voice mail (at full retail rates) from Qwest for resale.

2.3 During each of the three calendar years of this Amendment, tO maintain
for the purpose of providing service to McLeodUSA's customers, no fewer than 275,000
local exchange lines purchased i'orn Qwest, and to maintain on Qwest local exchange
lines to end users at least seventy percent (70%) (in terms of physical non-DS1/DS3
facilities) oflvlcLeodUSA's local exchange seMce in the region where Qwest is the
incumbent local exchange service provider. In addition, beginning in 2001 , at least 1000
lines will be maintained in each state (including no less than 125,000 lines in the state of
Iowa) in which Qwest is the incumbent local exchange service provider. For purposes of
this provision, local exchange lines purchased include lines purchased for resale and
unbundled loops, whether purchased alone or in combination with other network
elements. This minimum line commitment will be reduced proportionally in the event
Qwest sells any exchanges where it is currently the incumbent local exchange service
provider.

2.4 To place orders for the product offered in this amendment, and for features
associated with the product, using (at McLeodUSA's option) primarily through either
MA or EDI electronic interfaces offered by Qwest.

2.5 To remain on a "bill and keep" basis for the exchange of local traffic and

.» -uy1r.nu.rLL1\ .L *
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Internet-related traffic, with Qwest, throughout the territories where Qwest is currently
the incumbent local exchange service provider until December 31, 2002.

2.6 To enter into and maintain interconnection agreements, or one regional
agreement, covering the provision of Products in each state of the entire temltory where
Qwest is.the incmnbent local exchange service provider. U 49 #4444 1 • l»¢'.l)v"1 M

To provide Qwest accurate daily worldng telephone numbers of2.7
McLeodUSA customers to allow Qwest to provide daily usage information to .- ,
McLeodUSA so that McLeodUSA can bill interexchange or other companies switched
access or other rates as appropriate. '

1 . .

4.

1. I

1

2.8 To provide Qwest with rolling 12 month forecasted line volumes to the
central office level for unbundled loops, and otherwise where marketing carnpaig-15 are
conducted, updated quarterly.

2.9 To hold Qwest harmless in the event of disputes between McLeodUSA
and other carriers regarding the billing of access or other charges associated with usage
measured by a Qwest switch, provided that Qwest agrees to cooperate m any
investigation related to such a dispute to the extent necessary to determine the type and
accuracy of such usage. .

In consideration of the agreements and covenants set forth above and the entire
group of covenants provided in section 2, all taken as a whole and fully integrated with
the terms and conditions described below and throughout this Amendment, with such .
consideration only being adequate if all such agreements and covenants are made and are
enforceable, Qwest agrees to the following: I

3.1 To waive and release all charges associated with conversion from resold
services to the unbundled network platform and for terminating McLeodUSA contracts
for services purchased from Qwest for resale as described in this amendment.

.3.2 To provide throughout the term of this Amendment the Platform and
Products described herein and in Attachment 3.2, regardless of regulatory or judicial
decisions on components of an unbundled network element platform, upon the rates,
terms and conditions described herein and in Attachment 3.2

3.3 To provide daily usage information to McLeodUSA, for the working
telephone numbers supplied to Qwest by McLeodUSA, so that McLeodUSA can bill
interexchange or other companies switched access or other rates as appropriate

3.4 To remain on a "bill and keep" bats for the exchange of local traffic and
Internet-related traffic with McLeodUSA, throughout the territories where Qwest is
currently the incumbent local exchange service provider until December 3 l , 2002.
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Authorized Signuarure

[ To.prowidc (at MoL¢odUSA's option) MA and EDI electronic interfaces
to adequately support the product described in section 3.2. .

McLeodUSA Telecommunications
Services, Inc. ' ̀

Blake O. Fisher
Name Printed/Typed

Group Vic; President
Title

October 26. 2000
Date
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Qwest»Corpor.ation

Authorized Signature:
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Performance by McLeodUSA of the covenants and agreements in section 2 of the
Amendment to which this Attachment is a part. -

Performance by Qwest of the covenants and agreements in section 3 of the
Amendment to which this Attachment is a part. '

State recuning rates for lines, adjustments, charges, other tams and conditions,'
included and excluded platform features are at the end of this attachment, and be
subject to and clarified by the followings' .:'~= .  -  . : .1 l

In determining state-wide usage McLeodUSA agrees to allow Qwest to
audit its records of usage of the platform on a quarterly basis. If average
usage exceeds the 525 minutes per month for a three month period, or the
agreed upon measurement period, on a state-by-state basis, all platform
service shall be increased by the appropriate increment. The first
increment audit will be conducted during December 2000. If average
usages above 525 minutes.on a state-wide basis, the incremental usage
element will not be applied for January, February and March usage, or the
agreed upon measurement period. The second incremeNtal audit will be
conducted in March of200l based upon December, January and February
usage, or the agreed upon measurement period. If the average usage is
above 525 minutes for that quarter, then the appropriate increment usage
element(s) will be applied to April, May and June usage, or the agreed
upon measurement period. All audits will follow on a rolling quarterly
basis, and all increments shall be applied on a rolling basis at the state
level. 4

Attachment 3.2
al

The rates provided for by this platform do not apply to usage associated
with toll traffic. Additional local usage charges will apply to usage
associated with toll traffic.

Platform rates include only one primary listing per telephone number.

Rates for voice messaging and DSL service are retail rates and are offered
conditioned on paragraph I above where such services are available.

Rates associates with miscellaneous charges, or governmental mandates,
such as local number portability, shall be passed through to McLeodUSA.

The Platform rates provided for in this Amendment shall only apply to
additions to existing CENTREX common blocks established prior to
OCtober l, 2000, and only apply to business local exchange customers
served through this unbundled network element platform where facilities
exist. Appropriate charges for any new CENTREX~related services or
augments where facilities do not exist will apply, This Amendment only
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applies to platform services provided for business users and users of
existing CENTREX common blocks. Qwest will not provide McLeodUSA
any new CENTREX common blocks. Appropriate nonrecurring charges
will apply to any disconnects, charges or additions to this platform. These
rates do not apply to basic residential exchange (MFR) service.

Attachment 3.2
a

Any fear res or functions not explicitly provided for in this Amendment
shall be provided only for a charge (bOdy recurring and nonrecurring), ~..
based upon Qwest's rates to provide such service in accordance with the
terms and conditions of the appropriate tariffor Agreernent for the
applicable jurisdiction.

PRICES FOR OFFERING

Platform
recurring

Additional charge
for each 50 Minut.e
inaement > 525
moo/Month

*r

7
1

oW,,-
e

E

or
r
ro

5

AZ

CO
IA

ID

MN

MT

ND

NE

NM

OR

SD

UT

WA

WY

30.80

34.00
26.04

33.15

27100

34.95

28.30

35.95

27.15

26.90
29.45

22.60

24.00

33.40

0.280

0.295

0.270

0.295

0.205

0.300

0.260

0.300
0.140

0.170

0.345

0.270

0.195

0.360
r

FEATURES INCL KN FLAT RpvTEo UNE-
BUSINESS
Call Hold
Call Transfer
ThreeWay Calling
Call Pickup
Call Waiting/Cancel Call Waiting
Distinctive Ringing
Speed Call Long - Customer Change
Station Dial Conferencing (6-Way)
Call Forwarding Busy Line
Call Forvvarqing Don'\ Answer
Cali Forwarding Variable
Call Forwarding Variable Remote
Call Park (Basic - Store & Retrieve)
Message Waiting Indication AN
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FEATURES INCL IN EXISTING
CENTREX COMMON BLOCKS
Call Hold
Call Transfer
Three-Way Calling
Call Pickup
Call Waiting/Cancel Call Waiting
Distinctive Ringing
Speed Call Long Customer Change
Station Dial Conferencing (5-Way)
Call Forwarding Busy Line
Call Forwarding Don't Answer
Call Forwarding Variable
Call Park (Basic - Store a Retrieve)
Message Waiting Indication A/V
Centrex Management System (CMS)
Station Mssg Detail Recording (SMDS)
Data Call Protection
Hunting Billing
individual Line Billing
Intercept
lntrasystem Calling
intercom
Night Service
Outgoing Trunk Oueuing
Line Restrictions
Touch Tone
Directed Call Pickup
AIOD
Dial 0 _ . .
Automatic Call Back Ring Again
Direct Inward Dialing
Direct Outward Dialing
Executive Busy Override
Last Number Redial
Make Set Busy
Network Speed call
Primary Listing

.. .
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This Purcliase Agreement ("PA") is made and entered into by and between Esclielon
Telecom, Inc. and its subsidiaries and affiliates ("Eschelon") and Qwest Corporation and its
subsidiaries ("Qwest") (collectively, the "Par*ties") effective on the let day of October, 2000.

The Parties have entered in to enter into this PA ro facilitate and improve their business
and operational activities, .agreements and relationships. in consideration of the covenants,
agreements and promises contained below the Parties agree to the following;

l. This PA is entered into between the Parties based on the foilcwing conditions, which are
a material part of this agreement:

l,l This PA shall be binding on Qwest and Esclielon and each of their respective
subsidiaries, affiliated corporations, successors and assigns.

1.2 This PA may be amended or altered only by written instrument executed by an
authorized representative of both Parties.

1.3 The Parties, intending to be legally bound, have executed this PA effective as of
October l, 2000, in multiple counterparts, each of which is deemed an original, but all of which
shall constitute one and the same instrument.

1.4 Unless terminated as provided in this section, the initial temp of this PA is from
October l, 2000 until December 31, 2005 ("Initial Term") and this PA shall thereafter
automatically continue until either Party gives at least six (6) months advance written notice of
termination. This is PA can only be terminated during the term of the agreement in the event of
a material breach of the terms of this Amendment which remains unresolved and uncompensated
following application of the dispute resolution provisions of this agreement.

1.5 All factual preconditions and duties set forth in this PA are intended to be, and are
considered by the Parties to be, reasonably related to, and dependent upon each other.

1.6. If either Par*ty's performance of this PA or any obligation under this PA is
prevented, restricted or interfered with by causes beyond such Parties' reasonable control,
including but not limited to acts of God, fire, explosion, vandalism whichreasonable precautions
could not protect against, storm or other similar occurrence, any law, order, regulation, direction,
action or request of any unit of federal, state or local government, or of any civil or military
authority, or by national emergencies, insurrections, riots, wars, strike or work stoppage or
material vendor failures, or cable cuts, then such Party shall be excused from such performance
on a day-to-day basis'to the extent of such prevention, restriction or interference (a "Force
Majeure").

1.7 The Parties agree that they will keep the substance of the negotiations and/or
conditions of this PA and the terms or substance of this PA strictly confidential. The Parties
further agree that they will not communicate (orally or in writing) or in any way disclose the

SUBJECT TO RULE OF EVIDENCE 408

Confidential Purchase Agreement

Q

RECEIVED*
ESCHELON

Exhibit MDC-5A
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substance of the negotiations and/or conditions of this settlement and the terms or substance of
this PA to any person, judicial or administrative agency or body, business, entity or association
or anyone else for any reason whatsoever, without the prior express written consent of the other
Party unless compelled to do so by law or unless Eschelon pursues an initial public offering, and
then only to the extent that disclosure by Eschelon is necessary to comply with the requirements
of the Securities Act of 1933 or the Securities Exchange Act of 1934. In the event Eschelon
pursues an initial public offering, it will: (1) first notify Qwest of any obligation to disclose
some or all of this PA, (2) provide Qwest with an opportunity to review and comment on
Escheloh's proposed disclosure of some or all of this PA, and (3) apply for confidential
treatment of the PA. It is expressly agreed that this confidentiality provision is an essential
element of this PA and negotiations, and all matters related to these matters, shall be subject to
Rule 408 of the Rules of Evidence, at the federal and state level.

SUBJECT TO RULE OF EVIDENCE 40S

al

In the event either Party initiates arbitration or litigation regarding the terms of this
agreement or has a legal obligation which requires disclosure of the temps and conditions of this
PA, the Party having the obligation shall immediately notify the other Party in writing of the
nature, scope and source of such obligation so as to enable the other Party, at its option, to take
such action as may be legally permissible so as to protect the confidentiality provided in this PA.

f

1.8 Neither Party will present itself as representing or jointly marketing services with
the other, or market its services using the name of the other Party, without the prior written
consent of the other Party.

M; M

f
\

\...-

.1.9 Any claim, controversy or dispute between the Parties in connection with this PA
shall be resolved by private and confidential arbitration conducted by a single arbitrator engaged
in the practice flaw under the then current miles of the American Arbitration ASsociation. The
arbitration shall be conducted in Denver, Colorado. Each Party shall have the right to seek from
a court of appropriate jurisdiction equitable or provisional remedies (such as temporary
restraining orders, temporary injunctions and the like) before arbitration proceedings have been
commenced and an arbitrator has been selected. Once an arbitrator has been selected and the
'arbitration proceedings are continuing, thereafter the sole jurisdiction with respect to equitable or
provisional remedies shall be remanded to the arbitrator. Any arbitrator shall be a retired judge
or an attorney who has been licensed to Practice for at least ten (l 0) years and is currently
licensed to practice in the state of Colorado. The arbitrator shall be selected by the parties within
fifteen (la) business days after a request for arbitration has been made by one of the Parties
hereto. If the Parties are unable to agree among themselves, the Parties shall ask for a panel of
arbitrators to be selected by the American Arbitration Association. If the parties are unable to
select a sole arbitrator from the panel supplied by the American Arbitration Association within
ten (10) business days after such submission, the American Arbitration Association shall select
the sole arbitrator. The Federal Arbitration Act, 9 U.S.C. §§ 1-16, not state law, shall govern the
arbitrability of all disputes. The arbitrator shall only have the authority to determine breach of
this Agreement and award appropriate damages, but the arbitrator shall not have the authority to
award punitive damages. The arbitrator's decision shall be final and binding and may be entered
in any court having jurisdiction thereof. Each party shall bear its own costs and attorneys' fees
and shall share equally in the fees and expenses of the arbitrator, except that the arbitrator shall
have the discretion to award reasonable attorneys' fees and costs in favor of a Party if, in the

17
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SUBJECT TO RULE OF EVIDENCE 402

opinion of the arbitrator, the dispute arose because the other Party was not acting in good faith.

1.10 This PA shall be interpreted and construed in accordance with the laws of the
State of Colorado, and shall not be interpreted in favor or against any Party to this Agreement.

l . l l This PA constitutes an agreement between the Parties and can only be changed in
a writing or writings executed by both Parties. Each of the Parties forever waives all right to
assert that this agreement was the result of a mistake in law or in fact.

1.12 This PA may be executed in counterparts and by facsimile.

2. In consideration of the agreements and covenants set forth above and the entire group of
covenants provided in section 3,.Eschelon agrees to purchase from Qwest, or one omits affiliates,
during the .Initial Test of this p`A, at least S150 million worth of telecommunications, enhanced
or information services, network elements, interconnection or collocation services or elements,
capacity, termination or origination services, switching or fiber rights (the "Prodticts"). If
Eschelon fails to meet this purchase commitment, this agreement is terminated and Eschelon will
be required to pay Qwest a S10 million penalty.

2.1 Subject to the provisions of this section 2, from January l, 2001 to December 31,
2001, Eschelon will purchase, under this agreement or any other agreement between the parties,
a minimum of3l6 million of Products and in the event purchases by Esc felon do not meet this
minimum, Eschelon agrees to make a payment to Qwest, no later than January 15, 2002, in an
amount equal to the difference between actual purchases and the minimum. 1f Eschelon fails to
meet this p'urchase commitment, this agreement is terminated and Eschelon will be required to
pay Qwest a penalty ofSl0 million which is the equivalent of 63% omits 2001 annual revenue
commitment to Qwest.

2.2 Subject to the provisions of thissection 2, from January l, 2002 through
December 31, 2002, Eschelon will purchase a minimum of S24 million otlProducts, and in the
event purchases by Eschelon do not meet this minimum, Esc felon agrees to make a payment to
Qwest, no later than January 15, 2003, in an amount equal to the difference between actual
purchases and the minimum. lf Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty ofSl0 million which is the
equivalent Of42°/o of its 2002 annual revenue commitment to Qwest.

2.3 Subject to the provisions of this section 2; from January I, 2003 through
December 31, 2003, Eschelon will purchase a minimum ofS3l million of Products, and in the
event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 15, 2004> in an amount equal to the difference between actual
purchases and the minimum. If Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty of Sl0 million which is the
equivalent of32% omits 2003 annual revenue commitment to Qwest.

2.4 Subject to the provisions of this section 2, from January l, 2004 through
December 31, 2004, Eschelon will purchase a minimum of S37 million of Products, and in the

Q



event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 15, 2005, in an amount equal to the difference between actual
purchases and the minimum. If Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty of$l0 million which is the
equivalent of27% omits 2004 annual revenue commitment of Qwest.

SUBJECT TO RULE OF EVIDENCE 408

at

2.5 Subject to the provisions of this section 2, from January l, 2005 through
December 31, 2005, Eschelon will purchase a minimum of S42 million of Products, and in the
event purchases by Echelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 15, 2006, in an amount equal to the difference between actual
purchases and the minimum. lf Eschelon fails to meet this purchase cornmitrrient, this agreement
iS terminated and Eschelon will be required to pay Qwest a penalty of S10 million which is the
equivalent of24% omits 2005 arLnuai revenue commitment to Qwest.

Eschelon's annual and contract term purchase commitments will be reduced
proportionally in the event Qwest sells any exchanges where it is currently the incumbent local
exchange service provider, but only to the extent that any such sale materially impacts
Escheion's purchases from Qwest.

8'

'

Eschelon's annual and contract term purchase commitments will be adjusted
proportionally and/or appropriately in the event Eschelon acquires, or merges witlor divests to,
another company where such acquisition, merger or divestiture materially changes Eschelon's
market capitalization, size, markets or other similar measure, as mutually agreed,

1

2.6 » The Parties will resolve any disputes pursuant to Escalation Procedures to be
developed by the Parries.

3. In consideration of the agreements and covenants set forth above and the entire group of
covenants provided in section 2, all taken as a whole, with such consideration only being
adequate if all such agreements and covenants are made and are enforceable, Qwest agrees to
make the Products available for purchase by Eschelon at such rates and on such terms and
conditions as agreed.

[Remainder of page intentionally blank]
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Made aNd entered into on the effective date written above by Eschelon and Qwest.

Esc felon Telecom, Inc. Qwest Corporation

/ / l l
Authorized Signature Authorized Signature
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Made and entered into on the effective date written above by Eschelon and Qwest.

Eschelon Telecom, Inc. Qwest Corporation
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.CONFlDENTlAL AMENDMENT TO
CONFIDENTIALITRADE SECRET STIPULATION

This Amendment to the Confidential/Trade Secret Stipulation Between ATI
and U S WEST ("Agreement"), is hereby entered into by Qwest Corporation
("C2west"), formerly known as U S WEST, Inc., and Esc felon Telecom, inc.
("Esc felon"), formerly known as Advanced Telecommunications, Inc., d/b/a Cady
Communications, inc., Cady Telemanagement, inc., American Telephone
Technology, lnc.,.Eiectro-Tel, inc.., and lnteliecom, Inc., (hereinafter referred to
as the "Parties" when referred to jointly) on this 15th day of November, 2000.
This Amendment adds terms to the Confidential/Trade Secret Stipulation
Between ATl and U S WEST dated February 28,2000 The Parties
acknowledge the recitals and terms contained in the Confidential/Trade Secret
Stipulation Between ATl and U S WEST and seek to resolve differences which
existed between the Parties as of that date, and continue as of the date of this
Agreement, including differences relating to service quality. `

*

ADDITIONAL RECITALS

1. Disputes Nave arisen between the Parties as to the effective date of
Escbelon's ability to provide services through the unbundled network element
<"LJnE"> platform. Esc felon claims that it was eligible to receive platform rates as
of March 1, 2000.

2. , Qwest believes aNal Eschelon was unable to provide services
through tNe LtNOurrdleO network element platform as of March 1, 2000.

3. In an attempt to finally resolve tl'le issues in dispute and to avoid
delay and costly iiggation, the Parties voluntarily enter into this Confidential
Agreement to resolve all disputes, claims and controversies between the Parties,
as of the date of this Confidential Agreement that relate to the matters addressed
herein, and Esc felon releases Qwest from any claims regarding the issue as
described herein.

CONFIDENTIAL AGREEMENT

1. The Parties enter into this Agreement in consideration for the terms
described below, and Eschelon's release of any claims that can or could have
been brought against Qwest because Escheion was providing services through
resale of finished services instead of providing service through unbundled
network elements.. Eschelon claims that it had the right to elect platform prices
as of March 1, 2000, while Qwest disagrees with Eschelon's claim, as described
above.
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2. Eschelon agrees to purchase from Qwest, under this agreement or
any other agreement between the parties, at least $15 million (fifteen million
dollars) of telecommunication services and products between October 1, 2000
and September 30, 2001. in consideration for Eschelon's agreement to make
such purchases and for such other good and valuable consideration set forth in
this agreement and documented in Qwest's November 15, 2000 letter, Qwest
agrees to pay Esc felon $10 million by no later than November 17, 2000 to
resolve all issues, outstanding through the date of execution of this agreement,.
related to the UNE platform and switched access. Further, Qwest will pay to
Esc felon the revenue Qwest billed to laCs at Qwest's established switched
access rates for Eschelon platform end users for usage for the month of October
2000. Qwest will pay this amount to Esc felOn within 30 days of the date Qwest
receives WTN information for Esc felon for all of October 2000. For any month
(or partial month), from November 1, 2000 until the mechanized process is in
place, during which Qwest fails to provide accurate daily usage information for
Esc felon's use in billing switched access, Qwest will credit Esc felon 813.00 (or
pro rata portion thereof) per Platform line per month as long as Eschelon has
provided the VVTN information to Qwest. After the mechanized process is in
place, Esc felon and Qwest will use the established escalation procedures if a
dispute arises., Qwest will credit the loC and other companies for daily usage
trah'ic that Qwest provides to Esc felon to bill to the INC (to eliminate double
billing).

' In the event that Esc felon does not purchase, under this agreement or
any other agreement, $l 5,000,000.00 (fifteen million dollars) in
telecommunications services and/or products within the time frame set forth
above, Eschelon shall, by December 31, 2001, make a pro rata refund of the
payment received from Qwest

3. Eschelon shall provide to Qwest consulting and network-reiated
services, including but not limited to processes and procedures relating to
wholesale service quality for local exchange service ("Services"). These
Services will address numerous items, including loop cutover and conversion,
repair, billing and other items agreed upon by the Parties. The Services may
include all lines of business and methods of local market entry used by Eschelon.
Eschelon agrees to utilize knowledgeable and experienced Personnel for the
Services; Eschelon further agrees to assign, upon request, up to two full time
representatives dedicated to working with the Qwest account team or other
Qwest organizations to facilitate handling of provisioning issues. The Parties
agree to meet together (via telephone, live conference, or otherwise) as
necessary to facilitate provisioning of the Services. Executives from both
companies agree to address and discuss the progress of the Services at
quarterly meetings to begin in 2001 and continue through the end of 2005. in
consideration of Eschelon's agreement to provide Services and for such good
and valuable consideration set forth in this agreement, Qwest agrees to pay

9
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Esc felon an amount that is ten percent (10%) of the aggregate billed charges for
all purchases made by Eschelon from Qwest from November 15, 2000 through
December 31, 2005. Eschelon will invoice Qwest annually. Payment is due
within 30 days of the invoice date. in the event that the Confidential Purchase
Agreement between Eschelon and Qwest (as of the same date as this
Agreements is terminated, this paragraph of this Agreement also terminates
simultaneously with termination of that Confidential Purchase Agreement and
any payments made pursuant to this paragraph as of the date of termination will
be promptly returned to Qwest. in addition, if Esc felon fails to meet its purchase
commitments under sections 2, 2.1, 2.2, 2.3, 2.4 or 2.5 of the Confidential
Purchase Agreement, Eschelon will promptly return to Qwest any payments
made pursuant to this section. .

4. If the Parties fail to finalize the implementation Plan by April 30,
200'l, as required by the Parties' Escalation Procedures Agreement, they agree
to immediately terminate the Purchase Agreement. the Confidential Billing
Settlement Agreement, this Amendment to the Confidential/Trade Secret
Stipulation, the Escalation Procedures Agreement, and the Interconnection
Agreement Amendment, all dated November 15, 2000, and cooperate in good
faith to determine and promptly returnth each other all of the economic benefits
each receivedtrom the other in consequence at those Agreements. Moreover,
all of the claims, whether in law or in equity, that either Party released or
discharged in those Agreements shall he restored to them

»

5. The Parties will address in their quarterly meetings appropriate
price adjustments for the telecommunications services and products purchased
by Esc felon and Qwest in the preceding quarter.

6. For valuable consideration mentioned above, the receipt and
sufficiency of which are hereby acknowledged, Escheion does hereby release
end forever discharge Qwest and its associates, owners, stockholders,
predecessors, successors, agents, directors, officers, partners, employees,
representatives, employees of affiliates, employees at parents, employees of
subsidiaries, affiliates, parents, subsidiaries, insurance carriers, bonding
companies and attorneys, from any and all manner of action or actions, causes
or causes of action, in law, under statute, or in equity, suits, .appeals, petitions,
debts, liens, contracts, agreements, promises, liabilities, claims, affirmative
defenses, offsets, demands, damages, losses, costs, claims for restitution, and
expenses, of any nature whatsoever, fixed or contingent, known or unknown,
past and present asserted or that could have been asserted or could be asserted
in any way relating to or arising out of the disputes/matters addressed in
"Additional Recitals" paragraphs 1 and 2 above, including all disputes related to
the UNE platform and switched access,

Q
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7. The terms and conditions contained in this Confidential Agreement
shall inure to the benefit of, and be binding upon, the respective successors,
affiliates and assigns of the Parties.

8. Eschelon hereby covenants and warrants that it has not assigned
or transferred to any person any claim, or portion of any claims which is released
Er discharged by this Confidential Agreement.

9. The Parties agree that they wilt keep the substance of the
negotiations and/or conditions of this settlement and the terms or substance of
this Confidential Agreement strictly confidential. The Parties further agree that
they will not communicate (orally or in writing) or in any way disclose the
substance of the negotiations andlor conditions of this settlement and the terms
or substance of this Agreement to any person, judicial or administrate agency or
body, business, entity or association or anyone else for any reason whatsoever,
without the prior express written consent of the other Party unless compelled to
do so by law or unless Esc felon pursues an initial public offering, and then only
to the extent that disclosure by Esc felon is necessary to comply with the
requirements of the Securities Act of 1933 or the Securities Exchange Act of
1934. In the event Escheion pursues an initial public offering, it will: (1) first
notify Qwest of any obligation to disclose some or all of this Confidential
Agreement; (2) provide Qwest with an opportunity to review and comment on
Eschelon's proposed disclosure of some or all of this Confidential Agreement;
and (3) apply for confidential treatment of the Confidential Agreement. it is
expressly agreed that this confidentiality provision is an essential element of this
Confidential Agreement and negotiations, and all matters related to these
matters, shall be subject to Rule 408 of the Rules of Evidence, at the federal and
state level.

E
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10. ln the event eitherParty initiates arbitration or litigation regarding
the terms of this agreement or has a legal obligation which requires disclosure of
the terms and conditions of this Confidential Agreement, the Party having the
obligation shall immediately notify the other Party in writing of the nature, scope
and source of such obligation so as to enable the other Party, at its option, to
take such action as may be legally permissible so as to protect the confidentiality
provided in this Agreement. .

' i i This Confidential Agreement constitutes an agreement between the
Parties and can only be changed in a writing or writings executed by both
Parties. Each of the Parties forever waives all right to assert that this
Confidential Agreement was the result of a mistake in law or in fact.

12. This Confidential Agreement shall be interpreted and construed in
accordance with the laws of the State of Minnesota, and shall not be interpreted
in favor or against any Party to this Agreement.
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13. The Parties have entered into this Confidential Agreement after
conferring with legal counsel.

14. In the event that any provision of thisConfidential Agreement
should be declared to be unenforceable by any administrative agency or court of
law, either Party may initiate an arbitration under the provisions of section '14
below within 90 days of such declaration, to determine the impact of such
declaration on the remainder of this Confidential Biliing Settlement Agreement,
The arbitrator shall have the authority to determine the materiality of the provision
and any appropriate remedies, including voiding the agreement in its entirety. If
neither Party initiates such an arbitration within 90 days, the remainder of the
Confidential Agreement shall remain in full force and effect, and shall be binding
upon the Parties hereto as if the invalidated provisions were not part of this
Confidential Agreement.

15. Any claim, controversy or dispute between ttwe Parties in
connection with this Confidential Agreement shall be resolved by private and
confidential arbitration conducted by a single arbitrator engaged in the practice of
law under the then current rules of the American Arbitration Association. The
arbitration shalt be conducted in Minneapolis, Minnesota. Each Party s-hall have
the right to seek from a court of appropriate jurisdiction equitable or provisional
remedies (such as temporary restraining orders, temporary injunctions, and the
like) before arbitration proceedings have been commenced and an arbitrator has
been _selected, Once an arbitrator has been selected and thearbitration
proceedings are continuing, thereafter the sole jurisdiction with respect to
equitable or provisional remedies shall be remanded to the arbitrator. Any
arbitrator shall be a retired judge or an attorney who has been licensed to
practice for atleast ten (10) years and is currently licensed to practice in the state
of Minnesota.. The arbitrator shall be selected by the Parties within fifteen (15)
business days after a request for arbitration has been made bone of the Parties
hereto. if the Parties are unable to agree among themselves, the Parties shall
ask for a panel of a'bitrators to be selected by the American Arbitration
Association. If the Parties are unable to select a sole arbitrator from the panel
supplied by the American Arbitration Association.within ten (10) business days
after such submission, the American Arbitration Association shall select the sole
arbitrator. The Federal Arbitration Act, 9 U.S.C §§ 1-16, not.state law, shall
govern the arbitratibility of all disputes. The arbitrator shall only have the
authority to determine breach of this Agreement and award appropriate
damages, but the arbitrator shall not have authority to award punitive damages.
The arbitrator's decision shall be final and binding and may be entered in any
court having jurisdiction thereof. Each Party shall bear its own costs and
attorneys' fees and shall share equally in the fees and expenses of the arbitrator,
except that the arbitrator shall have the discretion award reasonable attorneys'
fees and costs in favor of a Party if, in the opinion of the arbitrator, the dispute
arose because the other Party was not acting in good faith.

I



16. The Parties acknowledge and agree that they have a legitimate
billing dispute about the issues described in this Confidential Agreement and that
the resolution reached in this Agreement represents a compromise of the Parties'
positions. Therefore, the Parties agree that resolution of the issues contained in
this Agreement cannot be used against the other Party, including but not limited
to admissions.

17.
by facsimile.

This Confidential Agreement may be executed in counterpaNe and

1
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IN WITNESS THEREOf, the Parties have caused this Confidential
Agreement to be executed as of this i 5"' day of November 2000.

Eschelon Telecom, Inc.

\
\

Qwest Corporation

By:

Title: )T'r"\ T,-{~-_ ,/K . al! C"a Title:

Date:
/ /

Date:

U

By: *'n.

7
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IN WITNESS THEREOF, the Parties have caused this Confidential
Agreement to be executed as of this 15"' day of November 2000.

Escheion Telecom; Inc.

By:

Qwest co

By:

rat

Title: Title: F;-v§>

Date: Date:

Z

m . LQ -O O
ADDrcved as to legal ,

Nov 15 2895

*
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Exhibit MDC-6A

DGCKET NO T-010518-00_1055
Deborah Scott
Director, Utilities Division
Docket Control Center
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007-3477

DOCKET 4.9 I T-034_06A-00_1055

Seventh Amendment to the Interconnection Agreement between Eschelon
Telecom of Arizona, Inc. and Qwest Corporation
Docket NOS.: T-010518-00-0109 and T-03406A-00-0109

Dear Ms. Scott:

Enclosed for tiling with the Arizona Corporation Commission, Public Utilities
Division are the original and 10 copies of the above-referenced Amendment to the
interconnection Agreement which was approved by the Commission on April 28, 2000,
in Docket Nos. T-0105lB-00-0109 and T-03406A-00-0109, Decision No. 62489. This
Seventh Amendment amends several provisions in the Interconnection Agreement,
including issues of reciprocal compensation, billing, provisioning, .UNEs, and pricing,
among others. The Amendment will be filed in all states in which Escheion and Qwest
have an Interconnection Agreement.

:

I have enclosed an extra copy of this letter. Please date stamp and return it in the
stamped, self-addressed envelope also enclosed.

sincerely

I

I-n
r
s.V v V

Dennis D.
Senior Attorney

(612) 436-6249 (Direct Voice)

Afters

Eschelon Telecom, Inc.

Enclosures

cc: Laurie Komeffel, Senior Attorney, Qwest Corporation

730 Second Avenue South • Suite 1200 Minneapolis, MN 55402 a Voice (612) 376-4400 - Pacsimiie (612)376-4411

Re:

r
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w This Amendment No. 7 (Amendment) is made and entered into between Escheion Telecom of
Arizona, Inc. (Eschelon) f.k.a. Advanced Telecommunications, Inc. and Qwest Corporation
(Qwestl f.k.a U S WEST Communications, Inc.

Escheion and Qwest entered into an Interconnection Agreement (Agreement) for service -in the
state of Arizona which was approved by the Arizona Corporation Commission (Commission) on
April 28, 2000, in Docket Nos. T-0105lB-00-0109 and T-03406A-00-0109, Decision No.62489.
The parties now wish to amend the Agreement as provided in this Amendment, the terms of
which are attached.

AMENDMENT NO. 7 TO THE INTERCONNECTION AGREEMENT

f.J

J
J

ESCHELON TELECOM OF ARIZONA, INC.

QWEST CORPORATION

BETWEEN

ARIZONA

AND

IN
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INTERCONNECTION AGREEMENT AMENDMENT TERMS

This Amendment Agreement ("Amendment") is made and entered into by and
between Esclielon Telecom, Inc., and its subsidiaries, ("Eschelon") and Qwest
Corporation ("Qwest") (collectively, the "Parties") on this lath day of November, 2000.

The Parties agree to tile this Amendment as an amendment to all Interconnection
Agreements ("Agreerrtents" and, singularly, "Agreement") that they are currently
operating under or that they may enter into prior to December 31, 2005, with the
Amendment containing the following provisions:

1. This Amendment is entered into between the Parties bases on the following

conditions, with such conditions being integrally and inextricably a material part of this
agreement:

l.l Within 30 days of the Parties' execution of this Amendment, Eschelon
agrees to have purchased, and to continue to purchase throughout the terms of this
Amendment, a.t least 50,000 access lines from Qwest (throughout the 14-state area where
Qwest is an lncumbent local exchange carrier), all of which are to be business lines, not
residential lines.:"Acccss lines" include lines purchased for unhundlcd loops, whether
purchased alone or in combination with other network elements

I

_ 1.2 Qwest and Esc felon agree, that within 30 days of theParties' execution of
this Amendment, they will execute an agreement, on a region-wide basis, for the
exchange of local traffic, including Internet-related traffic, on a "bill and keep" basis, that
provides for the mutual recovery of costs through the offsetting of reciprocal obligations
for local exchange traffic that originates with a customer ozone company and terminates
to a customer of the other company provided, however, that these provisions will not
affect or avoid the obligations to pay the rates set omit on Attachment 3.2.

1.3 - The Parties wish to establish a business~to-business relationship and have
agreed that they will attempt to resolve all differences or issues that may arise under the
Agreements or this Amendment under an escalation process to he established between the
Parties.

1.4 The Parties agree that the terms and conditions contained in this
Amendment are based on Eschelon's current characteristics, which include service to
business and Centrex-related customers and includes a fair representation of all
businesses, with no large proponion of usage going to a particular type of busirless.

1.5 The Parties agree that the rems and conditions contained in this
Amendment are based on the characteristics of Eschelon's service, which does not
include identifiable usage by any particular type refuser.

pAGE I
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1.6 This Amendment shall be deemed effective on October l, 2000, subject to
approval by the appropriate state commissions, and the Parties agree to implement the
temps o f  the Amendment  e f f ect ive  October l ,  2000.  Th is Amendment  wi l l  be
incorporated in any future Agreements, but nothing in any new Agreement will extend
the termination date of this Amendment or its terms beyond the term provided herein.
Nothing in this Amendment wil l extend the term of  any exist ing interconnection
agreement. This Amendment and the underlying Agreements shall be binding on Qwest
and Eschelon and their subsidiaries, successors and assigns.

1.7 In interpreting this Amendment, all attempts will be made to read the
provisions of this Amendment consistent* with the underlying Agreements and all
effective amendments. In the event that there is conflict between this Amendment and

an Agreement or previous amendments, the terms and conditions of this Amendment
shall supersede all previous documents.

u

1.8 Except as modified herein, the provisions of the Agreements shall remain
in full force and effect. This Amendment may not be further amended or altered except
by written instrument executed by an authorized representative of both Parties. This
specif ically ex,clndes amendments resulting from regulatory or judicial decisions

. 4' . .
regarding pricing of nnbnndied network elements, which shall have no effect on the
pricing otltlered under this Amendment, prior to termination of this Amendment.

1.9 The Paitics intend that this Amendment be effective as of October l, 2000,
and liaye executed the Agreement in multiple couuterpzuts, each of wliiclt is deemed an
original, but all ofwliicli shall constitute one and the same instnunent.

1.10 Unless terminated as provided in this section, the temp of this Amendment
is from Octobers, 2000 until December 31, 2005. Tills Amendment can be teirninated
only in the event that both Parties agree in writing.

1.11 In the event of termination, the pricing, terms, and conditions for all
services and network elements purchased under this Amendment shall immediately be
converted, at the option ol'Eschelon, to either prevailing prices for combinations of
network elements, or to retail services purchased at the prevailing wholesale discount. In
either case, if and to the extent conversion of service is necessary, reasonable and
appropriate cost based nonrecurring conversion and/or nonrecurring charges will apply.

1.12 All factual preconditions and duties set forth in this Amendment are
intended to be, and are considered by the Parties to be, reasonably related to, and
dependent upon each other.

1.13 To the extent any Agreement does not contain a force majeure provision,
theN if either Party's performance of this Amendment or any obligation under this
Amendment is prevented, restricted or interfered with by causes beyond such Parties
reasonable control, including but not limited to acts otlGod, fire, explosion, vandalism

: I
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which reasonable precautions could not protect against, storm or other similar occurrence,
any law, order, regulation, direction, action or request of any unit of federal, state or local
government, or of any civil or military authority, or by national emergencies,
insurrections, riots, wars, strikes or work stoppages or material vendor failures, or cable
cuts, then such Party shall be excused from such performance on a day-to-day basis to the
extent of such prevention, restriction or interference (a "Force Maj cure").

1.14 Neither Party will present itself as representing or jointly marketing
services with the other, or market its services using the name of the other Party, without
the prior written consent of the other Party.

1.15 This Amendment may be executed in counterparts and by facsimile.

2. In consideration of the agreements and covenants set forth above and the entire
group of covenants provided in section 3, all taken as a viole and fully integrated with
the terns and conditions described below and tlirouglioiit this Amendment, with such
consideration only being adequate if all such agreements and covenants are made and are
enforceable, Esclielon agrees to the following:

2.1 To pay Qwest Sly million to convert to the Platform and to be released
from any tenninatiOn liabilities associated with Eschclon's existing contracts for resole
services with Qwest as set out in the Attachment to section 3.2.

2.2 To purchase from Qwest during the temp of this Amenclmcnt, at least Si50
million worth of services and elements (the "Services"). Based on all the temps and
conditions contained herein, including the purchase commitment ot`sl 50 million, .,» '
Esc felon may also purchase from Qwest, on a Platform basis and at retail rates, DSL and
voice messaging service.

2.3 As set forth in section l.l of this Amendment, Eschelon agrees to
purchase from Qwest, during each of the five calendar years of this Amendment, a
"minimum of50,000 business access lines, and tomaintain on Qwest access lines to end
users at least 80° /o (in terms ofphysicai facilities) of Eschelon's local exchange service in
the region where Qwest is the incumbent local exchange carrier. In addition, by
December 31, 2001, Eschelon agrees that at least 1000 business access lines will be
maintained in at least eight of the eleven markets (Minneapolis, St. Paul, Seattle, Tacoma,
Portland, Salem, Eugene, Denver, Boulder, Salt Lake City, Phoenix) in which Escheion is
doing business arid Qwest is the incumbent local exchange carrier. Eschelon further
agrees that it will~meet or exceed the following schedule of growth in its purchase of

business access lines:

./31
:;;>.
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YEAR AGREED LTNE
COUNTS AND

ANNUAL PERCENTAGE
GROWTH OP AGREED
LINE COUNTS -

and 0f2000
2000 .. 2001
2001 .- 2002
2002 -. 2003
2003 - 2004
2004 .... 2005

50,000 lines
80,000 lines

110,000 lines
140,000 lines
170,000 lines
200,000 lines

60%
37%
27° />
2.1%
18%

The growth in lines identified above refers to end of the year agreed line counts. This
niinimuni line commitment will be reduced proportionally in the event Qwest sells any
exchanges where it is currently the incumbent local exchange service provider, but only
to the extent that any such sale materially impacts Eschelon's purchase Otlaccess lines
from Qwest. For purposes of this provision, access lines include lines purchased for
unbundled loops, whether purchased alone or in combination with other network
elements. I

9
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If 2.4 Toplaee orders for the Products offered in this Amendment, and for
features associated with such product, Esc felon will use one of tine electronic interfaces
offered by Qwest.

2.5 During the temp of Alic Amendment, Esciielon and Qwest will adopt and
follow a bill and keep arrangement for reciprocal compensation, as described in sect-ion
1.2. In addition, Esclielori agrees to be financially responsible, and make arrangements
with other Carriers, for any reciprocal compensation and switched access charges for
traffic between Eschelon and carriers other than Qwest. .

2.6 Within the l4-state region wherein Qwest serves as the incumbent local
exchange can'ier, Eschelon agrees: (a) to operate in, and to continue operating in, at least
eleven markets within the l4-state region, (b) that the next six new markets that it enters
will be within the 14-state region, and(c) to operate in, and to continue operating in, all
of the Tier l cities in the 14-state region (Minneapolis/St. Paul, Salt Lake City, Denver,
Phoenix, Seattle, and Portland). in the event Qwest sells any exchanges in any of the
markets where it is the incumbent local exchange cam'er and where Eschelon is currently
operating or can sufficiently demonstrate an intent to commence operations, the Parties
agree to reasonably adjust these requirements accordingly.

1121>
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2.7 To provide Qwest accurate daily working telephone numbers of Esclielon
customers to allow Qwest to provide daily usage information to Eschelon so that
Eschelorr can bill iriterexcliange or other companies switched access or other rates as
appropriate.

Lr
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2.8 Beginning January l, 2001, to provide Qwest with rolling 12 month
forecasted volumes, including access line volumes, to the central office level, updated
quarterly, and where marketing campaigns are conducted.

2.9 To hold Qwest harmless in the event of disputes between Eschelon and
other carriers regarding the billing of access or other charges associated with usage
measured by a Qwest switch, provided that Qwest cooperates in any investigation related
to such a dispute to the extent necessary to determine the type and accuracy of such
usage.

2.10 For at least a one-year period, Eschelou agrees to pay Qwest for the
services of a Qwest dedicated provisioning team to work on Escheloxfs premises.

2.1 l For at least a six week period, Eschelon agrees to participate with QWCSt in
a loop cutover trial.

3. In consideration of the agreements and covenants set forth above and the entire
group of covenants provided in section 2, all taken :ts a whole and fully integrated with
the temps and conditions described below and throughout this Amendment, with such
consideration only being adequate if all such agreements and covenants are made and arc
enforceable, Qwest agrees to the following: v

3.1 In consideration for Esciiclon's agreement in section 2.1 of this agreement,
Io waive and release all charges associated with conversion from resold services to tile
unbundled network plat torn and for terminating Esclielon contracts for services
purchased from Qwest for resale as described in this Amendment.

3 .2 To provide throughout the term of this Amendment the Platform described
herein and in Attachment 3.2, regardless of regulatory or judicial decisions on
components, including pricing, of an unbundled network element platform, upon the
rates, terms and conditions in the Attachment to section 3.2.

3.3 To provide daily usage information to Eschelon for the working telephone
numbers supplied to Qwest by Eschelon, so that Eschelon can bill interexchange or other
companies switched access or other rates as appropriate. ..

3.4 As described in section 1.2 of this agreement, to reach agreement and
remain on a "bill and keep" basis for the exchange of local traffic and Internet-related
tragic with Eschelon, throughout the territories where Qwest is currently the incumbent
local exchange service provider until December 3 l, 2005.

3.5 To provide electronic interfaces to adequately support the product
described in the Attachment to section 3.2.

9
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Eschelon Telecom, Inc. Qwest Corporation

\ \\

Authorized Signature
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H.

HI.

Performance by Escheton of the covenants and agreements in sections l and 2 of
the Amendment to which this Attachment is a part.

Performance by Qwest of the covenants and agreements in sections l aNd 3 of the
Amendment to which this Attachment is a part.

State rates for lines, adjustments, charges, other terms and conditions, included
and excluded platform features, are at the end of this attachment, and are subject
to and clarified by the following:

E.

:
J

in determining statewide usage Eschelon agrees to allow Qwest to audit its
records of usage of the platform on 'quarterly basi-.s (or other agreed upon
measurement period). If statewide average usage exceeds the 525
originating local minutes per month per line for a three month period (or
such other agreed upon measurement period) on a state-by-state basis, all
platform service shall be increased by the appropriate iNcrement. The first
incremental audit will be conducted during December 2000 (or at such
other time as the Parties mutually agree). If average usage is above 525
» originating local minutes on a statewide basis, the incremental usage
el.event will not be applied for January, February and March usage for that
state. The second incremental audit will be conducted in March of200l
based upon December, January and February usage (or at such other time
as the Parties mutually agree). lethe average statewide usage is above 525
originating local minutes for that quarter, then the appropriate increment
usage element(s) will be applied to April, May and June usage for that
state. All audits will follow on a rolling quarterly basis (or other agreed
upon measurement period), and all increments shall be applied on a rolling
basis. Qwest will review with Eschelon the results omits audits of the local
usage, and provide Eschelon with its audit reports, if any. _

The rates provided for by this platform do not apply to usage associated
with toll traffic. Additional local usage charges will apply to usage
associated with toll traffic.

Platform rates include only one primary directory listing per telephone
number. ,

Voice messaging service and DSL service are available in combination
With Platform orders at retail rates, and such availability is conditioned on
paragraph I above.

Rates associated with miscellaneous charges, or new governmental
mandates, shall he passed through to Eschelon, as appropriate.

Attachment 3.2
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The Platform rates provided for in this Amendment shall only apply to
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additions to existing CENTREX common blocks established prior October
l, 2000, and only apply to business local exchange customers served
through the unbundled network element platform where facilities exist.
Appropriate charges for any new CENTREX-related services or augments
where facilities do not exist will apply. This Amendment only applies to
platform services provided for business users and users of existing
CENTREX common blocks. Qwest will not provide Eschelon any new
CENTREX common blocks.

Any features or functions not explicitly provided for in this Amendment
shall be provided only for 21 charge (both recurring and nonrecurring),
based upon established rates and Only in accordance with the terms and
conditions of the appropriate taiiffor Agreement for the applicable
jurisdiction.

H. Beginning January l, 2001, Eschclon shall provide Qwest with rolling 12
month forecasted volumes, including access line volumes, to the central
office level, updated quarterly, and where marketing campaigns are
conducted.

I,J i
4

f
».
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I
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PRICES FOR OFFERING

STATE PLATFORM
RECURRING

ADDITIONAL CHARGE FOR
EACH 50 MINUTE INCREMENT
> 525 ORIGINATING LOCAL
MOU/MONTH PER USE

AZ
CO
ID
MN
ND
NE
NM
OR
UT
WA 4

A

30.80
34.00
33.15
27.00
28.30
35.95
27.15
26.90
22.60
24.00

0.280
0.295
0.295
0.205
0.260
0.300
0.140
0.170
0.270
0.195

494

_/

*Features (in all forms of the following except as part of an enlizmccd services included in
flat~rated USE-Business
Call Hold
Call Transfer
Three-Way Calling
Call Pickup
Call Waiting/Cancel Call Waiting
Distinctive Ringing
Speed Call Long - Customer Change
Station Dial Conferencing (6 way)
Call Forwarding Busy Line
Call Forwarding Don't Answer
Call Forwarding Variable
Call Forwarding Variable Remote
Call Park (Basic -- Store 8; Retrieve)
Message Waiting Indication A/V

I

Sr

4J

PAGE 9



a

Attachment 3.2
4

:
1

». .

Features in all loomisof the following except as part of an enhanced services included in
existing Centrex Common Blocks
Call Hold
Call Transfer
Three-Way Calling
Call Pickup
Call Waiting/Cancel Call Waiting
Distinctive Ringing ,
Speed Call Long - Customer Change
Station Diai Conferencing (6-Way)
Call Forwarding Busy Line
Call Forwarding Don't Answer
Call Forwarding Variable
Call Park (Basic - Store 84 Retrieve)
Message Waiting Indication A/V
Centrex Management System (CMS)
Station Message Detail Recording (SMDS)
Data Call Protection
Hunting I  J
Individual Line Billing
intercept
lustrasystem Calling
intercom
Night Sewicc
Outgoing Think Queuing
Line Restrictions
Touch Tone
Directed Caii Pickup
Ato p .
Dial 0
Automatic Call Back Ring Again
Direct Inward Dialing
Direct Outward Dialing
Executive Busy Override
Last Number Redial
Make Set Busy
Network Speed Call
Primary Listing

_f

U

3
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1 1. INTRODUCTION

2 Q: Please state your name, address and employer.

3 A: My name is Clay Deanhardt. My business address is 130 Spring Road, Orinda,

4 California, 94563. I am self-employed as a business, telecommunications and regulatory

5 consultant. RUCO hired me in this proceeding to examine the documents and testimony

6 it obtained in this proceeding from an industry/business and legal perspective.

7 Q: Please summarize your testimony.

8 A: Between 1999 and 2001 Qwest Corporation and its predecessor U S WEST

9 (collectively, "Qwest") entered into several interconnection agreements that it did notice

10 with the Arizona Corporations Commission ("Commission") as required by 47 U.S.C.

11 §252. Among those were agreements to provide Eschelon Telecom Inc. ("Eschelon")

12 and McLeodUSA, Inc. ("McLeod") with a discount (or rebate) on all purchases made by

13 Eschelon and McLeod from Qwest.

14 Those agreements were pan of a larger, more complicated transaction that

15 resulted in Eschelon and McLeod purchasing "UNE-Star" products from Qwest. Qwest,

16 ESchelon and McLeod disclosed only a portion of these agreements by filing amendments

17 to their interconnection agreements with the Commission. Those amendments did not

18 contain many of the material terms to the real agreement between the parties, including

J*

19 the discount agreements.

20 By giving Eschelon and McLeod, but no other CLECs, discount on the purchases

21 they made from Qwest, Qwest illegally discriminated against other CLECs in violation of

f
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1 47 U.S.C. §251 and AAC R14-2-1112. By fail ing to disclose the full extent of their

2 agreements in the interconnection agreement amendments, Qwest, Eschelon and McLeod

3 schemed to deceive the Arizona Corporation Commission ("Commission"), other

4 competitive local exchange coniers (CLECs) and the public at large.

5 Q: What is your background?

6 A: From January 1999 through September 2000 I was Senior Counsel for Covad

7 Communications Company ("Covad") and responsible for Covad's legal relationship

8 with Qwest (at the time, U S WEST). As a result, I dealt with Qwest on an almost daily

9 basis on issues ranging from simple provisioning issues to interconnection negotiations
i

10 and all regulatory matters. I also managed various business aspects of Covad's

11 relationship with Qwest. While at Coved, I led the operational and business team that

12 determined, for the first time, how to implement DSL line sharing across telephone lines

13 carrying Qwest voice services. I also led a group of CLECs in negotiating the first ever

14 line-sharing interconnection agreement (with Qwest) in the telecommunications industry.

15 In addition, I participated in the ROC Technical Advisory Group that helped

16 design the ongoing testing of Qwest's OSS system and drafted the performance indicator

17 definitions ("PIDs") being used there. I also participated, as a representative of Coved, in

18 Section 271 proceedings held in Colorado and Washington.

19 From September 2000 through July 2001, I served as COO, General Counsel and,

20 eventually, President of Epidemic Networks, a start-up company designing personal

21 communications software that works on the Internet and other computer networks.

r
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1 In September 2001, I created Deanhardt Consulting -- a sole proprietorship - to

2 offer consulting services for business plan reviews, telecommunications and regulatory

3 issues. In addition to RUCO, my clients include the Minnesota Department of

4 Commerce ("MDOC"), a start-up company focused on Ethernet technologies, and, most

5 recently, AT&T.1 My work for the MDOC focused pMnarily on its investigation into a

6 number of secret agreements that Qwest entered into with CLECs but did not file with the

7 Minnesota Public Utilities Commission ("MPUC"). I also helped the MDOC evaluate

8 Qwest's Section 271 application and business issues in a cost docket to price network

9 elements for providing line sharing across fiber-fed loops. All told, I have given

10 testimony in five different dockets in Minnesota.

11 Many of the secret agreements at issue in Minnesota are also at issue in this

12 proceeding, including the Eschelon and McLeod discount agreements that the majority of

13 my testimony addresses. I previously filed three sets of testimony in the Minnesota

14 proceeding evaluating those agreements. I_a1so filed testimony in different dockets

15 evaluating (1) the impact of the secret agreements on the public interest component of the

16 Section 271 test, and (2) the impact that Qwest, Eschelon and McLeod's conduct had on

17 the ability of the MPUC to evaluate those Section 271 checklist items that relate to

18 Qwest's OSS.

1 AT&T has hired me to work as an attorney in UNE pricing proceedings in
California. Qwest is not involved in those proceedings.
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1 Shave been a lawyer (licensed in the State of California) since 1992 and also have

2 practiced in the area of wireless telecommunications. My resume is attached as Exhibit

3 CD-1 to my testimony.

4 Q : What other involvement have you had with interconnection agreements?

5 A: As I already noted, I was responsible for Covad's interconnection relationship

6 with Qwest. That work required me to be intimately familiar with our interconnection

7 agreements with Qwest, to interpret them, and to enforce them. I also was charged with

8 negotiating interconnection agreement amendments with Qwest when necessary, and

9 with knowing when such agreements were not necessary (generally becausegbe matter

10 was already addressed in our interconnection agreement).

11 In addition, I participated in interconnection negotiations with Souther Bell

12 Corporation ("SBC") and interconnection arbitrations with Southwestern Bell Telephone

13 ("SWBT") (in Texas and Kansas) and Ameritech (in Illinois). I also testified in Illinois'

14 consideration of the SI§C / Ameritech merger regarding SWBT's conduct in

15 interconnection negotiations and Coved's interconnection arbitration with SWBT in

16 Texas.

17 111. LEGAL BACKGROUND

18 Q: What is the legal framework for determining Qwest' s federal obligations

19 under the Act?

20 A: With respect ro the issues raised in this proceeding, Qwest's federal obligations

21 are defined primarily by two statutes: 47 U.S.C. §§ 251 and 252.

i
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1 47 U.S.C. §251 imposes a number of obligations on Qwest, the most critical of

2 which is that it requires Qwest not to discriminate for or against any CLEC. 47 U.S.C.

3 §251(c)(2) and (3) require Qwest to offer interconnection and provide access to

4 unbundled network elements on "rates, terms and conditions that are just, reasonable and

5 nondiscriminatory. Under 47 U.S.C. §251(c)(1), Qwest has a duty to negotiate

6 agreements for interconnection, access to unbundled network elements and reciprocal

7 compensation (among other things) in good faith.

8 47 U.S.C. §252 permits Qwest to enter into voluntary negotiations when a CLEC

9 requests interconnection, services or network elements lf Qwest and the CLEC reach
1

10 agreement, the agreement "shall be submitted to the State commission under subsection

11 (e)" of §252.3 Under §252(e)(l), "any interconnection agreement adopted by negotiation

12 or arbitration shall be submitted for approval to the State commission." Qwest is

13 required to "make available any interconnection, service or network element provided

14 under an agreement approved under [§252] to which Ir is a party to any other requesting

15 telecommunications coMer upon the same terms and conditions as those provided in the

16 7 4agreement. 7

17 Q: What is the role of the Commission in reviewing interconnection

18 agreements?

19 A: The role differs depending on whether the agreement was negotiated or arbitrated.

20 With respect to a negotiated agreement, the Commission's role is limited to determining

2 47 U.s.c. §251(c)(2) and (3).
5 47 U.s .c.  §252(a)
4 47 u.s.c. §252<i)
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1 whether the agreement, or a portion of it, discriminates against a telecommunications

2 carrier not a party to the agreement, or whether the implementation of the agreement, or

3 portion of an agreement, is not consistent with the public interest, convenience or

4 . 5necessity.

5 The Commission's role is limited, but important. Non-discrimination is at the

6 crux of the Telecommunications Act's effort to introduce competition into a monopoly

7 market. Moreover there are several agreements being considered in this docket of which

8 the Commission may have rejected all or part in the public interest. Both Eschelon and

9 McLeod, for example, committed QQ! to oppose Qwest's Section 271 application in
9

10 exchange for, among other things, a discount of up to 10% on every purchase made by

11 Eschelon and McLeod from Qwest. Are agreements by two of Qwest's largest

12 wholesale customers not to participate in Arizona's evaluation of Qwest's application to

13 provide in-region interLATA long distance services in the public interest? This

14 Commission never had an opportunity to decide.

15 Q: What has the FCC said about the obligation to file interconnection

16 agreements with state commissions?

17 A: The FCC first addressed the issue in t h e  i t s  Lo ca l  Comp e t i t i on  Ord e r , making it

18 clear that all interconnection agreements must be filed with state commissions. The

19 relevant language comes from paragraph 167 as follows:

20
21
22
23

As a"matter of policy, moreover, we believe that requiring filing of all
interconnection agreements best promotes Congress's stated goals of
opening up local markets to competition, and permitting interconnection
on just, reasonable, and nondiscriminatory terms. State commissions

5 47 U.S.C. §252(€)(2)(A)



DEANHARDT TESTIMONY
1/21/03

Page 7

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

should have the opportunity to review all agreements, including those that
were negotiated before the new law was enacted, to ensure that such
agreements do not discriminate against third parties, and are not contrary
to the public interest. In particular, preexisting agreements may include
provisions that violate or are inconsistent with the pro-competitive goals
of the 1996 Act, and states may elect to reject such agreements under
section 252(e)(2)(A). Requiring all contracts to be filed also limits an
incumbent LEC's ability to discriminate among carriers, for at least two
reasons. First, requiring public filing of agreements enables carriers to
have information about rates, terms, and conditions that an incumbent
LEC makes available to others. Second, any interconnection, service or
network element provided under an agreement approved by the state
commission under section 252 must be made available to any other
requesting telecommunications carrier upon the same terns and
conditions, in accordance with section 252(i). In addition, we believe that
having the opportunity to review existing agreements may provide state
commissions and potential competitors with a starting point for
determining what is "technically feasible" for interconnection.6

19 Q: Has the FCC ever defined the term "interconnection agreement"'?

20 A: Yes. The FCC found that "an agreement that creates a n  o n g o i n g obligation

21 pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal

22 compensation, interconnection, unbundled network elements, or collocation is an

23 interconnection agreement that must be filed pursuant to section 252(a)(1).
797

24 Q: What was the context for the FCC issuing this definition?

25 A: The MDOC filed a complaint against Qwest for its failure to file 12 secret

26 interconnection agreements in Minnesota. Shortly thereafter, Qwest filed a petition for

6 Implementation of the Local Competition Provisions in the Telecommunications Act o f
1996 ,  CC Docket  No.  96-98 ,  Fi r s t  Repor t  and  Order , 11 FCC Rcd 15499 (1996) ("Local
Comp e t i t i o n  Or d e r ' ) ,  a t <][ 167.
7 In the Matter of Qwest Communications International Inc. Petition for Declaratory
Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated
Contractual Arrangements under Section 252(a)(1), WC Docket No. 02-089,
Mem or a n d u m  Op i n i o n  a n d  Or d e r , Released October 4, 2002, (the " I n t e r c o n n e c t i o n
Ag r e em en t  Or d e r " ) , qt 8. A true copy is attached as CD-2.
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1 declaratory relief at the FCC, asldng the FCC to adopt a very narrow interpretation of

2 what constitutes an interconnection agreement. The FCC rejected Qwest's proposal,

3 adopting instead the definition I just quoted. That definition was consistent with the

4 position taken by the MDOC and with my personal understanding of what constitutes an

5 interconnection agreement based on my experience negotiating, interpreting, enforcing

6 and implementing them.

7 Q: Had the FCC defined "interconnectionagreement" prior to its October 4,

8 2002order?

9 A: Not expressly. There was plenty of guidance, however, from the FCC's Loca l

10 C om p e t i t i o n  O r d e r and the Act itself. In fact, the FCC said in its order that the definition

11 "directly flows from the language of the act." In other words, the FCC was not malting

12 new law on October 4. Instead, it was simply stating what everyone, including Qwest,

13 already knew to be the standards imposed by the Act.

14 On that point, it bears noting that not one single commenter in the FCC

15 proceeding supported Qwest's proposed narrow definition of "interconnection

16 agreement." In fact, the only other RBOC to even file comments (Verizon) did so merely

17 to address attempts by two parties to stretch the definition of "interconnection agreement"

18 beyond that which was supported by the Act.

19

20

21

22
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1 Q: You said that even Qwest knew what the standards were for an

2 interconnection agreement under the Act before the FCC's order. How can

3 you be sure of that given the fact that Qwest filed the petition for declaratory

4 relief?

5 A: Even before Qwest filed its petition with the FCC, Qwest had defined the tern

6 "interconnection agreement" in its SGAT to mean "an agreement entered into between

7 Qwest and CLEC for Interconnection, Unbundled Network Elements or other services as

8 a result of negotiations, adoption and/or arbitration or a combination thereof pursuant to

9 Section 252 of the Act." This definition is entirely consistent with the FCC's definition.

10 My belief is that Qwest filed its petition at the FCC only to try to narrow the definition of

11 "interconnection agreement" and avoid prosecution in the states for conduct it knew to be

1 2 illegal.

13 Q: Qwest has claimed that several of the agreements it entered into with CLECs

1 4 are either "business agreements" or settlements of pending claims or

15 litigation. Does that change the analysis?

16 A: No, for several reasons. To~start with, what an agreement is called doesn't change

17 its essential form. The important thing is what an agreement does, not what its title is.

18 Moreover, the term"business agreement" is really misleading. There is very little

19 business between a CLEC and an ILEC other than interconnection and obtaining access

20 to UsEs and/or services. CLECs are in the business of providing telecommunications

21 services to their customers. To do that successfully, they have to interconnect with, or

22 buy UNEs and/or services from, the ILEC. ILE Cs, on the otherhand,only do business
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1 with CLECs - which are also their competitors - because the law requires them to do so.

2 As a result, there just isn't much that goes on between an ILEC and a CLEC beyond

3 those essential functions.

4 Similarly, even if a settlement agreement really does settle a pending dispute, it

5 can still contain an ongoing obligation under §251(b) or (c). If it does, those terns must

6 be filed with the Commission under §252.8

7 Qwest made these same arguments to the FCC, and the FCC rejected them both.

8 Q: Does that mean that every agreement between a CLEC and an ILEC needs

9 to be filed under §252?

10 A: No, not at all. There are several types of agreements that don't have to be filed.

11 A settlement agreement that resolves only a legitimate past dispute - i.e. a billing dispute

12 and makes no changes to the CLEC's interconnection arrangements on a forward

13 looldng basis would not need to be filed. Neither do agreements for CLECs to purchase

14 items off of the ALEC's tariff. Similarly, some specific agreements implementing the

15 requirements of interconnection agreements .- for example, an agreement for a specific

16 collocation site - do not need to be filed.

17 The bottom line is that there is no big secret as to what constitutes an

18 interconnection agreement and what does not. HECs and CLECs enter into both kinds of

19 agreements every day, and it never had been an issue until Qwest (and its predecessor

20 U S WEST) began this practice of trying to keep some agreements out of public view.

21

8 Interconnection Agreement Order, '][12.
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1 Q: What are the state law requirements for interconnection"

2 A: Arizona state law, like §251 of the Act, prohibits ILE Cs from discriminating

3 against or in favor of any CLEC when providing interconnection. AAC R14-2-1112

4 provides that "All local exchange coniers must provide appropriate interconnection

5 arrangements under terms and conditions that do not discriminate against or in favor of

6 any provider."

7 Q: Are there any other state statutes that are applicable in this proceeding?

8 Yes. My understanding is that this proceeding is charged with considering the

9 legality of LEC conduct from all angles. In that context, the Commission needs to look

10 to A.R.S. §13-2311, "Fraudulent Schemes and Practices," which provides in pertinent

11 part, as follows:

12

13

14

15

16

17

18

19

Notwithstanding any provision of the law to the contrary, in any matter
related ro the business conducted by any department or agency of this state
or any political subdivision thereof, any person who, pursuant to a scheme
or artifice to defraud or deceive, knowingly falsifies, conceals or covers up
a material fact by any trick, scheme or device or makes or uses any false
writing or document knowing such writing or document contains any
false, fictitious or fraudulent statement or entry is guilty of a class 5
felony.

20 In addition, A.R.S. §13-2310 provides that

21
22
23
24

Any person who, pursuant to a scheme or artifice to defraud,
knowingly obtains any benefit by means of false or fraudulent
pretenses, representations, promises or material omissions is guilty of
a class 2 felony.

2 5

26

2 7
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1 111. THE MCLEOD AGREEMENT

2 Q: Please describe the primary agreement between Qwest and McLeod about

3 which you are testifying.

4 A: On or about October 26, 2000, Qwest and McLeod entered into an oral agreement

5 whereby Qwest would provide discounts to McLeod for all purchases made by McLeod

6 from Qwest. The discount ranged from 6.5% to 10% depending on the volume of

7 purchases made by McLeod from Qwest over the course of a year. The discount applied

8 to li purchases McLeod made from Qwest, not just purchases of the wholesale services

9 Qwest is required to provide under the Act.
i

1 0 So, for example, the discount applied both to McLeod's purchase of unbundled

11 network elements ("UNEs") under the Act as well as to its payments for switched access,

12 wholesale long distance and tariffed retail services (which are not covered under the Act).

13 The discount applied to all purchases made by McLeod both within Qwest's 14-state

14 ILEC territory and outside of that region. The discount was only available to McLeod if

15 it met minimum purchase volume commitments from Qwest.

1 6 Q : How did you reach your conclusion that this agreement existed?

17 My conclusion is based on the results of the audit performed by Marylee Diaz

18 Cortez on behalf of RUCO, the evidence supporting that audit, my own review of

19 documents and testimony provided by Qwest and McLeod, and interviews I conducted on

20 behalf of the DoE:. In addition, I was present at the depositions of Qwest's Audrey

21 McKinney, McLeod's Lori Deutmeyer and Blake Fisher, a retired senior executive from

22 McLeod, that were taken by the Minnesota Office of the Attorney General. I have also
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1 read the transcripts of the depositions of Richard Smith, Dana Filip, Arturo Ibarra, Jr.,

2 Karen Clauson and Laurie Komeffel taken by RUCO. My conclusion is also based on my

3 own business experience, which includes experience negotiating and executing business

4 agreements with Qwest and other incumbent local exchange coMers (ILE Cs).

5 Q: Please explain the context in which Qwest and McLeod entered into the

6 discount agreement.

7 Based on my interviews and the documents produced by Qwest and McLeod, the

8 following became clear:

9 Two things happened in 2000 that precipitated this agreement. The first was that it

10 became certain that ILE Cs were (and still are) required to provide CLECs with a c c e s s  t o

11 some UNEs in a combined form. This combination of UNEs is referred to as "UNE-P"

12 or "UNE-Platform." The second was that U S WEST merged with Qwest.

13 Before 2000, McLeod's relationship with Qwest was primarily that of a reseller.

14 That is, McLeod purchased services from Qwest and resold them to McLeod's customers.

15 Most of the services resold by McLeod were Centrex services.

16 McLeod recognized, however, that it could reduce its costs (and thereby increase

17 net revenues) by immediately converting its resold lines to UNE-P lines and later moving

18 as much traffic as possible off of Qwest's network altogether. At the same time, the

19 newly merged Qwest made overtures to McLeod that it wanted to establish a better

20 business relationship with McLeod and treat it more like a customer than a competitor

9 See Exhibit CD-3 to my testimony, which is a true copy of an e-mail produced by
McLeod.
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1 So McLeod and Qwest entered into negotiations in the late summer/ early fall of

2 2000 to create a new business relationship that would be beneficial to both. The new

3 Qwest, according to its representatives, wanted to keep and even increase McLeod's

4 traffic on its network. McLeod, on the other hand, wanted to reduce costs and increase

5 service quality.10

6 The leading persons involved in these negotiations from Qwest were Greg Casey,

7 Executive Vice President for Wholesale Markets at the time, Audrey McKenney, Sr. Vice

8 President of Wholesale Markets, and Arturo Ibarra, Jr., Director of Business

9 Development. From McLeod, the lead negotiators were Blake Fisher, Group Vice

10 President and Chief Planning and Development Officer at the time, Jim Balvanz, Vice

11 President of Finance, and Stacey Stewart, Vice President of ILEC Relations.

12 The negotiations resulted in six written agreements that the parties entered into on

13 October 26, 2000. The key component of those agreements was the creation of a new

14 product called UNE-Star (or UNE-M when purchased by McLeod). The UNE-Star

15 product is a flat-rated UNE platform product that, in essence, converted McLeod resold

16 lines directly to UNE-P. One of the six agreements McLeod and Qwest entered into on

17 October 26 is the Fourth Amendment to their interconnection agreement in Arizona.

18 That amendment, which is attached as Exhibit MDC-4A to the Cortez Testimony, set out

19 the publicly disclosed terms and conditions for the UNE-Star product and was filed with

20 the Commission by_McLeod on December 26, 2000.

10 See Exhibit CD-3 and the Affidavit and Exhibits of Blake Fisher in MPUC Docket No.
P421/CI-01-1371, ']['][ 8-11 (the "Fisher Affidavit"). The Fisher Affidavit is attached as
Exhibit MDC-2C to the Testimony of Marylee Diaz Cortez (the "Cortez Testimony") on
behalf of AZ RUCO in this proceeding.
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1 Two of the other written agreements are the purchase agreements between

2 McLeod and Qwest that are attached as Exhibits MDC-2A and NIDC-2B to Ms. Cortez's

3 testimony. Another of the six agreements is the document identified as the "Amendment

4 to Confidential Billing Settlement Agreement" dated October 26, 2000 in the

5 Commission Staff's report (the "Dispute Resolution Agreement").11 The final two

6 agreements are billing settlement agreements that move substantial sums of money back

7 and forth between McLeod and Qwest. They are attached as Exhibits MDC-4C and

8 MDC-4D to Ms. Cortez's testimony.

9 In addition to the six written agreements, Qwest and McLeod also entered into

10 two oral agreements. The first is the discount agreement, which ties to McLeod's

11 purchase agreement with Qwest. The second is McLeod's agreement not to participate in

12 proceedings considering Qwest's Section 271 application.

13 Q: Who did you interview during your investigation on behalf of the Minnesota

1 4 Department of Commerce?

15 On May 23, 2002, I interviewed David Conn, a lawyer from McLeod. No. Conn

16 gave me an overview of the relationship between McLeod and Qwest and he confirmed

17 that Qwest had agreed orally to provide McLeod with a volume discount on all purchases

18 made by McLeod from Qwest. Mr. Conn, however, was not directly involved in

19 negotiating the agreements.

20 Therefore, Qr June 3 and 4, 2002, I interviewed Stacey Stewart, Lori Deutmeyer,

21 and Todd McNally, all of whom work for McLeod. Mr. Stewart was involved in

11 Supplemental Staff Report of August 14, 2002, Exhibit G, Category I, Agreement # 9.
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1 negotiating the many agreements that Qwest and McLeod entered into on October 26,

2 2000, including the discount agreement. He confirmed that the discount agreement

3 existed. He also informed me that Blake Fisher was the lead negotiator for McLeod

4 during the negotiations that resulted in the agreement.

5 Ms. Deutmeyer is the person at McLeod responsible for verifying that Qwest pays

6 McLeod the full amount of the discount owed to it. She explained how the discount is

7 ca1culated.12

8 Mr. McNally did not provide information related to the discount agreement.

9 On June 6, 2002 I interviewed Blake Fisher, who had retired from McLeod in

i

10 May 2002. Mr. Fisher confirmed that he was McLeod's lead negotiator with Qwes't for

11 the various agreements that the parties entered on October 26, 2000. He also confirmed

12 that Qwest had agreed to provide McLeod with a discount based on the volume of

13 purchases made by McLeod from Qwest.

14 Q: How did you follow up on those interviews?

15 To memorialize the witness statements, I prepared draft affidavits for Ms.

16 Deutmeyer and Mr. Fisher based on my interview notes. I provided those affidavits to

17 McLeod's in-house counsel, and Ms. Deutmeyer and Mr. Fisher reviewed their respective

18 affidavits for accuracy. Both made changes / edits to their affidavits and then executed

19 them. Those affidavits are Exhibits MDC-1E and MDC~2C to Ms. Cortez's testimony.

20

2 1

12 See Affidavit & Exhibits of Lori Deutmeyer in MPUC Docket No. P421/CI-01-1371
(the "Deutmeyer Affidavit"), Exhibit MDC-1E to the Cortez Testimony.
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1 Q: Please summarize the points in M r . Fisher's affidavit that are important to

2 your investigation.

3 According to Mr. Fisher, McLeod approached U S WEST before its merger with

4 Qwest about converting McLeod's resold lines to UNE-P. At that point, the parties

5 began negotiations to create a new product that would leave McLeod's customers on the

6 same physical telephone lines they already had but give McLeod the benefit of better

7 pricing across U S WEST's region. The parties, however, did not agree on acceptable

8 pricing before the merger.

9 Once the merger happened, Qwest made overtures to McLeod that Ir wanted to

10 improve its relationship with McLeod as a customer. McLeod and the new Qwest

11 subsequently restarted their conversations about converting McLeod's resold Centrex

12 lines into UNE-Platform lines.

13 As I described earlier, Qwest and McLeod did reach an agreement on

14 implementation and pricing for the new UNE-P product called UNE-Star. Mr. Fisher

15 explains, however, that McLeod was not satisfied that the pricing was low enough for

16 McLeod to keep its traffic on Qwest's network (as compared to installing its own

17 switches and going off-network). Qwest and McLeod therefore negotiated an additional

18 discount agreement. In short, McLeod committed to purchasing specified volumes of

19 Qwest products under a take-or-pay agreement and Qwest agreed to provide McLeod

20 with discounts if McLeod exceeded its take-or-pay commitments. A true copy of the

21 McLeod take-or-pay agreement is attached as Exhibit MDC-2A to Ms. Cortez 's

22 testimony .
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1

2 Q: What is a take-or-pay agreement?

3 It is an agreement that Company A (in this case, McLeod) will purchase a

4 specified quantity of goods and/or services from Company B (in this case, Qwest) over a

5 specified period of time. If Company A does not meet its purchase commitment, then

6 Company A pays Company B the difference between the commitment amount and the

7 amount actually purchased by Company A. Thus, Company A will either "take" the

8 ~goods or "pay" the difference.

9 Take-or-pay agreements are used by sellers ro secure a revenue stream /
5

10 commitment. Buyers typically enter into them because they are getting something in

11 return - generally a discount as compared to purchasing the same amount of goods and

12 services without the commitment.

13 Q: What is the scope of the discount agreement?

1 4 As Mr. Fisher explains, the discount applied to all products and services

15 purchased by McLeod from Qwest inside and outside of Qwest's 14-state ILEC territory.

16 Q: Why is the discount agreement not in writing?

17 When I interviewed him, Mr. Fisher said that he had asked Greg Casey and

18 Audrey McKenna from Qwest to put the discount agreement in writing, but they would

19 not do so. Mr. Fisher confirmed this under oath in his deposition at page 58 line 6

20 through page 59 line 9. A transcript of that deposition is included as Exhibit CD-4 to my

21 testimony.
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1 Q: Why would Ms. McKinney and Mr. Casey not put the agreement in writing?

2 According to Mr. Fisher, they were concerned that other CLECs might feel

3 entitled to the same discount if the agreement were written and made public. Mr. Fisher

4 also confined this in his deposition at page 59 lines 10 - 24.

5 Q: Did Qwest propose an alternative?

6 Yes. Mr. Fisher expressed concern over the enforceability of the oral agreement

7 for the discount. Qwest suggested that it would enter into its own take-or-pay agreement

8 to purchases products from McLeod. According to Mr. Fisher's affidavit, the amount of

9 the Qwest take-or-pay commitment was calculated by applying the 8% discount factor to

10 a projected amount of purchases by McLeod from Qwest. A true copy of the QweSt take-

11 or-pay agreement provided to RUCO by Qwest is attached as Exhibit MDC-2B to Ms.

12 Cortez's testimony.

13 Q: After October 2000, did Qwest honor the oral discount agreement?

14 Yes, it did. Ms. Coltez's audit traces the payments and establishes conclusively

15 that Qwest made discount payments to McLeod. As Ms. Deutmeyer's affidavit explains,

16 Qwest made payments to McLeod for what Qwest called the "Preferred Vendor Plan" for

17 October 2000 through September 2001. According to Ms. Deutrneyer's affidavit, Qwest

18 calculated the amount of the payment by applying the 10% discount factors to all

19 purchases made by McLeod from Qwest during the relevant time period. One of the

20 spreadsheets Qwest used to calculate the discount amount is attached as Trade Secret

21 Exhibit 1 to Ms. Deutmeyer's affidavit. As Ms. Deutmeyer's affidavit indicates, Qwest
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1 created this spreadsheet. Qwest confirmed this in its response to a data request issued by

2 RUCO to Qwest, which is attached as Exhibit CD-5 to my testimony.

3 Q : Does the spreadsheet attached to Ms. Deutmeyer's affidavit contain any

4 other information to indicate Qwest's understanding that it was providing McLeod

5 with a discount?

6 Yes. The spreadsheet, which is part of Exhibit MDC-IE, is in Excel format,

7 which is typical in the industry. The file name and the worksheet name are printed in the

bottom right-hand comer of each printed page of the Exhibit. Here, the file name is

9 [BEGIN TRADE SECRET]
1

1 0

11

1 2

13 [END TRADE SECRET]

14 Q : How haveyou confirmed that the numbers on this spreadsheet were

15 calculated by applying the 10% discount to McLeod's purchases?

16 Qwest confirmed this in its responses to a series of requests for admissions asked

17 in Minnesota and produced by Qwest to RUCO. Qwest was asked to confirm that the

18 numbers associated with Minnesota were calculated by applying the 10% factor to the

19 amount Qwest billed McLeod for the product or service indicated on the spreadsheet

20 during the month hidicated on the spreadsheet. In each case, Qwest admitted that the

21 number was calculated in the way I just described. Qwest's responses to DOC 257 - 292
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1 on this subject are attached as Exhibit CD-6. The monthly numbers for Arizona are also

2 on the spreadsheet and were calculated the same way.

3 Q: Are there any other documents that confirm your conclusions and the

4 statements in Ms. Deutmeyer's affidavit regarding this spreadsheet?

5 Yes. Attached as Exhibit CD-7 to my testimony is a true copy of a spreadsheet

6 ti tled [BEGIN TRADE SECRET] [END TRADE SECRET] that Qwest produced

7 in response to a request in Minnesota for all of Anthony Washington's files regarding

8 McLeod. Mr. Washington worked for Mr. Ibarra and Ms. McKinney and was one of two

9 persons that Ms. Deutmeyer dealt with primarily (Mr. Ibarra being the other) when

10 obtaining McLeod's discount payment from Qwest. Qwest produced these documents to

11 RUCO in this proceeding.

12 I compared each of the figures found in the [BEGIN TRADE SECRET]

13

14 [END TRADE SECRET]

15 Q: Did you find any other spreadsheets similar to the one attached to Ms.

16 Deutmeyer's affidavit?

17 Yes. Attached as Exhibit CD-8 to my testimony is a true copy of the spreadsheet

18 I found that calculates the discount for October 2000 through March 2001. Attached as

19 Exhibit CD-9 is a true copy of the spreadsheet calculating the discount for April 2001

20 through June 2001? Attached as Exhibit CD-10 is a true copy of the spreadsheet

21 calculating the discount for July 2001 through September 2001. Attached as Exhibit CD-
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1 11 is a true copy of the spreadsheet calculating the discount for October 2001 through

2 December 2001. Qwest produced all of these documents in Minnesota and Arizona.

3

4 Q: Were these files originally sent by Qwest to McLeod?

5 Yes. As Ms. Deutmeyer's affidavit indicates, Qwest sends these files to McLeod

6 as part of the process of finalizing the discount payment. In addition, I was able to tie

7 Exhibits CD-9 through CD-11 to transmittal e~mails produced by Qwest that show those

8 files being delivered to McLeod.

9 Q: Did Qwest pay the amounts indicated on these spreadsheets to McLeod?

10 It did for all the discounts due through September 2001. As Ms. Deutmeyer's

11 affidavit indicates, she would compare the amount on the spreadsheet she received from

12 Qwest to her own calculation of the discount amount owed and, if the numbers were

13 close, she would create and send an invoice to Qwest for the amount indicated on the

14

15

spreadsheets. The~ invoices for October 2000 through March 2001, April 2001 through

June 2001 and July 2001 through September 2001 are attached to her affidavit as Trade

16 Secret Exhibit 2. Qwest paid each of these invoices as evidenced by the wire transfer

17 confirmations attached as Trade Secret Exhibits 3 - 5 to Ms. Deutmeyer's affidavit.

18 Q: Are there records from Qwest indicating that they made these payments?

19 Yes. Qwest admitted to malting the wire transfers referred to by Ms. Deutmeyer' s

20 affidavit in its responses to data requests DOC 171, 173 and 175 in the Minnesota

21 proceeding, all of which were produced to RUCO and are attached as Exhibit CD-12 to

22 my testimony. In addition, Attached as Exhibit CD-12 to my testimony are [BEGIN
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1 TRADE SECRET]

2 [END

3 TRADE SECRET] Qwest produced these documents to the Department of Commerce

4 in Minnesota and, subsequently, to RUCO in this proceeding. Ms. McKinney confirmed

5 her signature on the first two documents in Exhibit CD-13 at page59, line 7 through page

6 61 ,  l ine  1  of  her  June  11 ,  2002 deposi t ion that i s  attached as Exhibi t  MDC-3B to Ms.

7 Cortez's testimony.

8 Q: Is there anything else about these records about which the Commission

9 should take note?
4

10 Y e s . [BEGIN TRADE SECRET]

11

12

13 [END TRADE SECRET]

14 Q: What about the discount payments between September 2001 and today?

15 E-mails produced by Qwest show that Qwest provided McLeod with the

16 spreadsheet attached as Exhibit CD-11 calculating the amount due for the fourth quarter

17 of 2001 (that is, October through December 2001) in March 2002. As Ms. Deutmeyer's

18 affidavit explains, her calculation of the amount due for that quarter differed from

19 Qwest's. As a result, McLeod and Qwest exchanged several e-mails trying to reconcile

20 the differences to come up with a final amount that was due. They were still worldng on

21 that task when the Department of Commerce in Minnesota first learned of and began

22 malting inquiries about the discount agreement. Subsequently, at an April 30 meeting,



Documents Evidencing Qwest's Oral Discount Agreement*witb'mcLeodUSA

.
Category Document,

Negotiation documents created by
Qwest that show Qwest's offer of
the discount terms to McLeodUSA

Exhibits CD-19, CD-22, CD-23,
CD-25, CD-26, CD-27, CD-28,
CD-29, Fisher Affidavit, Exhibits 2
(created jointly by Qwest and
McLeod) and 3

Negotiation documents created by
McLeodUSA that show
McLeodUSA negotiating terms of
the discount with Qwest

Exhibits CD-17, CD-21, CD-24,
CD-32, Fisher Affidavit Exhibit 2
(created jointly by Qwest and
McLeod)

Documents created by Qwest
showing its consideration of the
impact of various discount
proposals it generated

Exhibits cD-16, cD-25, cD-28,
CD-33.

Presentations made by Qwest to
AIITYU A 1

Exhibits CD-18, CD-19.
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1 Qwest put the payment of the fourth quarter discount on hold for what Mr. Ibarra reweded

2 to as "undisclosed reasons" in an e-mail attached as Exhibit 6 to Ms. Deutmeyer's

3 affidavit.

4 Q: What other evidence demonstrates that Qwest agreed to provide this discount to

5 McLeod?

6 A: There are three broad categories of documents that further evidence the

7 agreement. The first category includes the documents showing how the agreement was

8 negotiated. The second includes post-agreement documents from Qwest's files where

9 Qwest refers to the discount. The third are post-agreement documents from McLeod that

10 refer to the discount. The table set forth below categorizes the evidence attached to my

11 testimony for the Commission's convenience.



McLeodUSA during the negotiation
of the discount

Documents showing calculation of
the discount amounts owed by
Qwest to McLeodUSA as a refund

Exhibits CD-7, CD-8, CD-9, CD-
10, CD-l1, CD-38, Deutmeyer
Affidavit (Exhibit 1).

Documents showing the payment of
the discount amounts owed by
Qwest to McLeodUSA as a refund

Exhibits CD-13, CD-12, Deutmeyer
Affidavit (Exhibits 2-5)

Post-agreement documents in which
Qwest called the agreement a
"discount" in communications with
McLeodUSA

Exhibits CD-42, CD-50, CD-53.

Post-agreement documents in which
McLeodUSA called the agreement
a "discount" (or a credit or other
synonymous term) in
communications with Qwest

Exhibits CD-41, CD-42, CD~43,
cD-44, cD-46, cD-47, cD-48.

Handwritten notes by Audrey
McKinney referring to the discount

Exhibits CD-34, CD-39, CD-47.

Post-agreement documents
generated internally by
McLeodUSA, but not sent to
Qwest, that refer to the discount

Exhibits CD-56, CD-57, Fisher
Affidavit (Exhibit 4)

Post-agreement documents showing
McLeodUSA and Qwest
negotiating additional discount
levels as part of follow-on
discussions that never resulted in an
agreement

Exhibits cD-46, cD_47, cD-48,
CD-49, CD-50
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1
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1 Q: Please describe the documents from the negotiation of the agreement that

2 show the existence of the discount.

3 These are the negotiation documents that I found, discussed in chronological

4 order (to the extent possible):

5 [BEGIN TRADE S E C R E T ]

6

7

8

9

4

10

11

12

13

14

15

16

17

18

19

20

21

22

Y
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19-

20

21

22
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

19

20

2 1

13 See Qwest's response to Minnesota data request DOC 343, which Qwest also produced
in this docket, attached as Exhibit CD-20.

f
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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1

2

3

4

5

6

7

9

1 0

11

12

13

1 4

15

16

17

18

19

20

2 1

2 2

8

Ur
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

1 7

18

1 9

20

2 1

2 2

a
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1

2

3

4

5

6

7

8

9
6

10

11

12

13

14

15

16

17

18

19

14 Qwest admitted in its responses to DOC 338 and 340 in Minnesota that the handwriting
on the seventh and tenth pages of Exhibit CD-28 is Ms. McKinney's. Qwest produced
those responses to RUCO in this proceeding.
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

19

20

2 1

2 2

9
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1

2

3

4

5

6

7

8

9

10
4

11

12

13

14

15

16

17

18

19

20

21

22

7
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1

2

3

4

5

6

7

8

9

4

10

11

12

13

1 4 END TRADE SECRET]

15 Q: Where were these negotiation documents located?

16 A11 of these documents were produced first in the Minnesota proceeding and then

17 later to RUCO. The two documents attached to Mr. Fisher's affidavit were produced to

18 the MDOC by McLeod. Exhibit CD-32 came from Stephen Davis' files, according to

19 Qwest. Otherwise, the documents all came from Ms. McKinney's files and were

20 produced by Qwesfin response to a data request for all of Ms. McKenna's files related

21 to McLeod.

2 2 Q: What did you conclude from reading these documents?



a

DEANHARDT TESTHVIONY
1/21/03

P ag e  3 6

1 I have negotiated many different business and legal agreements, both inside and

2 outside the Telecom industry. The documents I reviewed are consistent with the land of

3 documents I would expect to find for any heavily negotiated agreement. Based on the

4 documents I reviewed, I concluded that, between July and October 2000, Qwest and

5 McLeod entered into substantial negotiations over the scope of a discount that would

6 apply to all purchases made by McLeod from Qwest once McLeod reached negotiated

7 minimum revenue commitments. It was clearly the intent of the parties to keep these

8 terms confidential and unavailable to other CLECs. These negotiations were part of

9 those that resulted in the series of written agreements and the oral discount agreement
I

g

10 that Qwest and McLeod entered into on October 26, 2000.

11 Q : What documents did you find from your second category - documents from

12 Qwest's files created after the agreement that refer to the discount?

13 [BEGIN TRADE SECRET]

1 4

15

16

17

18

19

20

2 1

2 2
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1

2

3

4

5

6

7

8

9

4

10

11

12

13

14

15

16

17

18

19

20

15 Qwest and McLeod agreed in the Dispute Resolution Agreement, which they entered
into on October 26, 2000, to create an implementation plan.
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

19

20

2 1

2 2
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1

2

3

4

5

6

7

8

9

I

10

11

12

13

14

15

16

17

18

19

20

21

22

41
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1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

15

16

17

18

19

20

2 1

5
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1

2

3

4

5

6

7

8

9

I

10

11

12

13

14

15

16

17

18

19

20

21

16 See Qwest's response to Minnesota data request DOC 349, attached as Exhibit CD-49.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

9
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 [END TRADE SECRET]

17 Q: What did you conclude from these documents?

18 Based on my experience conducting business negotiations in a variety of settings

19 and worldng with Qwest / U S WEST when I was employed by Covad, these documents

20 are consistent with negotiation, deal evaluation and daily business communications.

21 These documents indicate that Qwest understood that it had agreed to give McLeod a
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1 10% discount on all purchases and that Qwest considered how to account for that fact

2 when negotiating new deals with McLeod.

3 I also noted that Qwest never responded to any of the communications from

4 McLeod about the discount by stating that the discount did not exist. I would certainly

5 expect to see that land of disclaimer if Qwest had not agreed to the discount.

6 Perhaps most significant are the documents showing the negotiation of the follow-

7 on deals because they specifically show Qwest taldng into account the 10% discount as it

8 negotiated new agreements with McLeod. Qwest has, at various times, simply claimed

9 that no one from McLeod or Qwest other than Ms. McKenna actually understood the

10 agreement with McLeod. That explanation is not facially plausible, but even if it Was

11 plausible these documents would disprove the claim. These are documents that Ms.

12 McKenney either reviewed or wrote, and they clearly demonstrate Qwest and McLeod

13 had a mutual understanding regarding the existence of the discount agreement.

14 Q: Did Qwest and McLeod enter into any new agreements based on the follow-

15 on negotiations you just discussed?

16 Not any of which I am aware.

17 Q: Where did you find these documents?

18 Again, these are documents that were originally produced by Qwest to the MDOC

19 and later produced by Qwest to RUCO. Qwest produced Exhibit CD-33 in response to

20 the MDOC's request for all of Arturo Ibarra's files related to McLeod. It produced

21 Exhibits CD-36 and CD-37 in response to the Department's request for all of Anthony

22 Washington's files related to McLeod. The remainder of these documents came from
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1 Ms. McKenney's files, and Qwest produced them in its response to DOC 212, which

2 asked for Ms. McKenney's files related to McLeod.

3 Q: Please describe the documents from your third category - those created by

4 McLeod after Qwest agreed to provide it with the discount.

5 The first is the document that is Exhibit 4 to Mr. Fisher's affidavit (Exhibit MDC-

6 ZC). This is a printout of a March 2001 e-mail from Mr. Duller to Mr. Balvanz in1,

7 McLeod. Mr. Duplet asks Mr. Balvanz a series of questions about the discount

8 agreement after opening his e-mail by saying [BEGIN TRADE SECRET]

9

10 [END TRADE SECRET] Mr. Fisher's affidavit confirms the accuracy Cf Mr.

11 Balvanz's handwritten responses to Mr. Duplet's questions. Those responses include Mr.

12 Balvanz setting out the conditions under which the discount applies. Those conditions

13 are consistent with the October 22, 2000 "Qwest Counterproposal" that is attached as

14 Exhibit CD-29.

15 The second document is a March 28, 2001 e-mail that Mr. Fisher sent to Stephen

16 Gray, McLeod's President. [BEGIN TRADE SECRET

17

18

19 [END TRADE

2 0 SECRET]

2 1 Finally, the third document is a May 18, 2001 draft version of the term sheet that

22 ultimately went to Qwest on May 21, 2001 (Exhibit CD-46). [BEGIN TRADE
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1 SECRET]

2

3

4 [END TRADE SECRET]

5 McLeod produced all three of these documents to the MDOC in its response to

6 Information Request No. 1224 in the MDOC's investigation into Qwest's conduct.

7 Qwest subsequently produced them to RUCO.

8 Q: What did you conclude from these documents?

9 Again, these are the lands of documents created in the course of conducting

r

10 business and preparing for business negotiations with a significant vendor. The
v

11 documents show that McLeod was operating under the belief that it had a discount from

12 Qwest on all of its purchases.

13 Q: Why did Qwest give McLeod this discount?

14 The documents suggest two reasons. First, as Mr. Fisher explains, the new Qwest

15 wanted to keep McLeod's traffic on Qwest's network, thereby insuring a revenue stream

16 for assets that might otherwise go unused. Without the discount, McLeod would have

17 proceeded with its plans to move as much traffic off of Qwest's network as possible as

18 quickly as possible. Many of the documents discussed ea r l i e r in my testimony contain

19 references to this reason.

20 Second, Qw_est's acquiescence to the October 26, 2000 agreements, including the

21 discount agreement, was expressly contingent on McLeod's oral agreement not to oppose

22 Qwest's Section 271 application in Minnesota (or anywhere else). One of the most
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1 important things Qwest could do to improve and grow its business was to obtain the

2 authority to provide interLATA services again in the areas where Qwest had ro stop

3 providing such services after the merger. The importance of McLeod's agreement on this

4 point was noted in the September 19, 2000 term sheet attached as Exhibit 2 to Mr.

5 Fisher's affidavit. The Section 271 agreement is also discussed in several other exhibits

6 to my testimony, including the documents reflecting Qwest's internal consideration of the

7 deal with McLeod.

8 Q : What other benefits did Qwest receive from entering into these agreements

9 with McLeod?

10 A: Qwest secured a guaranteed revenue stream over the life of the purchase volume

11 commitment made by McLeod. As I discussed previously, the McLeod purchase

12 agreement that formed the basis of the discount agreement was a take-or-pay agreement.

13 That means that McLeod guaranteed Qwest it would make payments of a certain amount

14 every year, regardless of whether McLeod actually purchased goods ardor services in

15 that amount. The value of that guaranteed revenue stream cannot be overstated in these

1 6 lean times for telecommunications companies.

17 Q : What benefits did Qwest get from keeping its agreements with McLeod secret

18 and misrepresenting the UNE-Star arrangement to the Commission?

19 A: Three benefits come to mind quickly.

20 First, by keeping the agreements secret Qwest assured itself that it would not have

21 to provide other CLECs the same terms it provided McLeod despite the non-

22 discrimination provisions of the Act.
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1 Second, by misrepresenting the scope of the UNE-Star deal, Qwest made it look

2 more expensive and difficult to obtain than it really was. As Ms. Cortez discussed, the

3 public version of the UNE-Star agreement claims that McLeod had to pay Qwest more

4 than $40 million to convert to the UNE-Star platform. The secret settlement agreements

5 between the parties, however, show that Qwest gave nearly all of that money back to

6 McLeod. Again, this discouraged other CLECs from even trying to opt into the UNE-

7 Star agreements.

8 Third, Qwest was able to give the impression ro state commissions that McLeod,

9 one of its largest wholesale customers, was so happy with Qwest's performance that it

9

10 had no need to participate in the consideration of Qwest's Section 271 applications.

11 There is a big difference, however, between being happy with service and being paid to

12 remain silent.

13 Q: How did McLeod benefit from these agreements?

1 4 A: The most obvious benefit is that McLeod enjoyed a 10% reduction in the fixed

15 costs of providing services to its customers as compared to other CLECs that also needed

16 access to Qwest's network. That gaveMcLeod either an unfair pricing advantage or an

17 unfair opportunity to increase profitability (as compared to McLeod's CLEC

18 competitors) .

19 In addition,McLeod benefited by being able to keep its customers on Qwest's

20 network and not having to go through the ordeal of "hot-cutting" each of its customers

21 either to a new platform product or to McLeod's network. A "hot-cut" is the transfer of a

22 live customer from one line to another. The process is fraught with peril and can easily
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1 damage customer relationships. McLeod managed to avoid the hassle and expense

2 altogether.

3 Q: Is the oral discount agreement one that should have been filed with the

4 Commission under 47 U.S.C. §252'?

5 A: Yes, without doubt. The oral agreement directly affected the price McLeod paid

6 for interconnection, access to unbundled network elements, and other services described

7 in §§251(b) and (c). As a result, it falls squarely within the category of agreements

8 described by the FCC as interconnection agreements.

9 Q: Did Qwest and McLeod know at the time they entered into the discount

g

10 agreement that it should have been filed with the Commission?

11 Yes. Even the narrow definition proposed by Qwest in its petition for declaratory

12 relief to the FCC covers the oral discount agreement. As the FCC pointed out in its

13 order, "Qwest contends that a negotiated agreement should be filed for state commission

14 approval if it includes: (i) a description of the service or network element being offered,

15 (ii) the various options available to the requesting carrier (e.g., loop capacities) and any

16 binding contractual commitments regarding the quality or perfonnance of the service or

17 network element, and (iii) the rate structures and rate levels associated with each such

18 option (e.g., recuning and nonrecurring charges, volume or term commitments).
ea

19 In this case, Qwest cannot deny that the discount agreement addressed the "rate

20 structure and rate levels associated with" the UNEs and services it sold McLeod,

21 including "volume or term commitments.79

2
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1 It is equally clear that McLeod understood that the agreement had to be filed with

2 the Commission, as evidenced by the draft prepared by Randy Rings for McLeod labeled

3 "Interconnection Agreement." Exhibit CD-32.

4 Q: Why do you say that Qwest and McLeod violated A.R.S. § 13-2311 by failing

5 to file the oral discount agreement with the Commission?

6 A: By filing only a portion of the agreement between them as the Fourth Amendment

7 to the McLeod / Qwest Interconnection Agreement and concealing at least three material

8 pieces of that agreement, Qwest and McLeod violated A.R.S. §13-2311. Because the

9 parties, pursuant to a scheme to deceive, intentionally kept material terms confidential

10 from this Commission, they violated A.R.S. §13-2311. Because both parties benefited

11 from the transaction, they also violated A.R.S. §13-2310.

12 As I discussed earlier in my testimony, A.R.S. §13-2311 provides that, when

13 dealing with a state government department, "any person who, pursuant to a scheme or

14 artifice to defraud or deceive, knowingly falsifies, conceals or covers up a material fact

15 by any trick, scheme or device or makes or uses any false writing or document knowing

16 such writing or document contains any false, fictitious or fraudulent statement or entry is

17 guilty of a class 5 felony.as

18 The first question to answer, therefore, is whether Qwest and McLeod acted

19
. . , . . 7

"pursuant to a scheme or artlflce.' Under Arizona law, a scheme is merely a plan.1 As

20 Mr. Fisher's affidavit, his deposition testimony and the exhibits to them demonstrate,

21 McLeod and Qwest planned to keep the discount agreement and the Section 271

17 Stare v Haas, 138 As. 413, 423, 675 p. 26 673, 683 (1983)

i



a

DEANHARDT TESTIMQNY
1/21/03

Page  51

1 agreement oral, confidential and unfiled. The Dispute Resolution Agreement, signed by

2 both parties, also evidences a plan to keep that agreement unfiled and confidential.

3 The second question to answer is whether the scheme was a scheme to defraud or

4 deceive. In Arizona, something is fraudulent when it is "reasonably calculated to deceive

5
. V 7718 .persons of ordinary prudence or comprehension. The Arizona Supreme Court has

6 adopted a broad view of what constitutes fraudulent conduct in the aspect of a scheme to

7 defraud, noting that " 'fraud' must be broad enough to cover all varieties made

8 possible by boundless human ingenuity."l9 In this case, Mr. Fisher's affidavit and

9 testimony demonstrate that the purpose of keeping the oral agreements oral was to

10 prevent other CLECs from finding out about them. As Ms. Cortez's audit revealedth

11 result of the failure to disclose the agreements was to convince other CLECs that the

12 UNE-Star product had higher up-front and recuning costs for McLeod than it really did.

13 In short, the parties failure to file the oral agreements (and the unfiled written agreement)

14 was reasonably calculated to deceive other CLECs and the Commission - clearly persons

15 of at least "ordinary prudence or comprehension."

1 6 Third, one must ask if McLeod and Qwest acted "knowingly." In Arizona, that

17 simply requires that the "person is aware that his or her conduct is of the nature or that

18 the circumstances exist. It does not require any knowledge that the act or omission is

19 un1awful."20 As I discussed in my testimony above, both Qwest and McLeod knew that

20 the agreements they entered into had to be filed with the Commission. As Mr. Fisher's

18 Id.
19 State v Haas, 138 As. 413, 424, 675 p. 26 673,684 (1983)
20 A.R.s. §13-105(9)(b)
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1 affidavit and deposition testimony indicate, Qwest and McLeod both knew that by not

2 filing the oral discount agreement other CLECs would not be able to take advantage of

3 the same reduced pricing that McLeod received.

4 Fourth, there is the question of whether the conduct was intentional. That is, did

5 the parties intend to engage in the conduct described in A.R.S. §13-2311. 21 In this case,

6 either party could have reduced the oral agreements to writing and had them filed, and

7 either patty could have filed the Secret Settlement Amendment. Instead, they both made

8 the conscious decision to keep the oral agreements oral and not to file any of the

9 agreements other than the UNE-Star amendment. Moreover, as Mr. Fisher's affidavit

10 and deposition point out, Qwest clearly intended to keep other CLECs from receiving the

11 same discount as McLeod.

12 The final question to answer is whether McLeod and Qwest knowingly falsified,

13 concealed or covered up a material fact. The existence of the discount agreement is a

14 material fact because prohibitions against rate discrimination are fundamental to the Act

15 and Arizona law specifically, and telecommunications regulation generally. In addition,

16 as Ms. Cortez explains in her testimony, the discount that McLeod received provided it

17 with tremendous benefits that no other CLEC (other than Eschelon) received. The

18 existence of the Section 271 agreement was also a material fact because it explains to the

19 Commission why two of Qwest's largest wholesale customers stopped participating in a

20 proceeding designed to determine whether Qwest has opened the market to competitor-

21 customers like Eschelon and McLeod. It also explains why Qwest was so willing to

21 A.R.s. §13-105(9)<a)
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1 participate in the scheme (in addition to the other benefits it derived). Finally, as Ms.

2 Cortez explains, the existence of the Secret Settlement Agreement is material because it

3 significantly reduces the upfront cost of obtaining UNE-Star that CLECs see in the

4 Fourth Amendment.

5 Q: Why do you say that Qwest and McLeod violated A.R.S. §13-2310 by failing

6 to file the oral discount agreement with the Commission?

7 A: Each of the elements (and proof) described above for the analysis of A.R.S. §13-

8 2311 apply equally to the question of whether McLeod and Qwest violated A.R.S. §l3-

9 2310. From a criminal standpoint a violation of § 13-2310 is more serious in Arizona

10 than a violation of §l3-2311 (Class 2 felony vs. Class 5 felony). However, liability under

11 §13-2310 only arises if the party "knowingly obtains a benefit through their fraud".

12 Here, as I discussed above, the evidence of the benefit to both Qwest and McLeod is

13 clear: McLeod received a 10% discount on all of its purchases from Qwest. Qwest,

14 guaranteed itself revenue stream, prevented one of is largest customers from

15 participating in the Section 271 proceedings that determine whether Qwest will enter the

16 lucrative long-distance market, prevented other CLECs from opting into the UNE-Star

17 agreements, and prevented other CLECs from opting into the discount, saving itself

18 millions of dollars.

19 Q: Can you summarize the evidence that demonstrates each element of A.R.S.

20 §13-2311 and 2310 in this case?

21 A: Yes. Mr. Fisher's affidavit and his deposition testimony demonstrate that Qwest

22 and McLeod schemed together to conceal the McLeod discount agreement. His

i
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1 testimony also establishes that the specific intent behind keeping the agreement oral was

2 to deceive other CLECs and prevent them from taking advantage of Qwest's legal

3 nondiscrimination obligation. Both parties knew that the agreements had to be filed, as

4 evidenced by Qwest's own internal definition of "interconnection agreement" and, for

5 McLeod, Randy Rings' draft interconnection agreement amendment. They intentionally

6 decided not to file it, and instead made a misleading filing with the Commission of the

7 Fourth Amendment to the McLeod/Qwest interconnection agreement. Finally, as I

8 discussed above, the financial benefit of having a 10% discount on all purchases (for

9 McLeod) and the regulatory/financial benefit of having one of Qwest's largest wholesale
S

1

10 customers stay out of the Section 271 proceedings are clear.

11 Iv . The Eschelon Agreements

12 Q : Please identify the five Agreements entered into by Qwest and Eschelon on

13 November 15, 2000.

A: 1. Confidential Amendment to Confidential/Trade Secret Stipulation
executed by Qwest and Eschelon on November 152000. Exhibit MDC-5B

2. Confidential Purchase Agreement between Eschelon and Qwest executed
on November 15, 2000. Exhibit MDC-5A.

3. Seventh Amendment to the Interconnection Agreement between Eschelon
USA and Qwest Corporation dated November 15, 2000 and filed in Arizona on
December 22, 2000 by Eschelon USA. Exhibit CD-58.

4. The Confidential Letter Agreement executed by Qwest and Eschelon on
November 15, 2000. Exhibit CD-59.

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

5. Confidential Billing Settlement Agreement executed by Qwest and
Eschelon on November 15, 2000. Exhibit CD-60.
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1 Q: Which of the November 15, 2000 agreements were originally filed with the

2 Commission?

3 A: with the exception of the Seventh amendment described in number 3 above, none

4 of the remaining agreements were filed with the Commission.

5 Q: Was Eschelon aware at the time of which agreements would be made public

6 and which agreements would be confidential?

7 A: Yes. On November 20, 2000, Richard Smith, the President of Eschelon sent a

8 memo to various Eschelon employees describing the five agreements and describing

9 which agreements would be made confidential. A copy of Mr. Smith's rnemorandum is
f

10 attached as Exhibit CD-61.

11 Q: What was the purpose behind the agreements?

12 A: The whole transaction had a similar purpose to that of the McLeod/Qwest

13 transaction. That is, Eschelon wanted to move resale customer to a lower-cost UNE-P

14 product with a minimum amount of customer disruption. Qwest wanted to keep

15 customers on its network and rid itself of Section 271 opposition. In addition, Richard

16 Smith, Eschelon's President, explained the specific purpose behind the complex nature of

17 the transaction in his deposition taken on October 26, 2002. According to Mr. Smith,

18 Qwest wanted to create a "unique arrangement" specific to Eschelon so other carriers

19 would not be able to get the same agreements. Eschelon, specifically, Mr. Smith, did not

20 care that other carriers would not be able to get the same terms as Eschelon. A complete

21 copy of Mr. Smith's deposition is attached as Exhibit CD-62,

22 Q: Please tell us about the Eschelon agreement on which you focused.
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1 A: Qwest and Eschelon entered into a written agreement dated November 15, 2000

2 and titled Confidential Amendment to Confidential/Trade Secret Stipulation. A copy of

3 that agreement is attached as Exhibit IWDC-5B to Ms. Cortez's testimony. In that

4 agreement, Qwest agreed to provide Eschelon with essentially the same discount that it

5 provided McLeod (although, at the time, Eschelon and McLeod apparently did not know

6 about the other company's deal with Qwest).

7 Q: Why did Eschelon and Qwest put the agreement in writing in light of

8 Qwest's demand that the McLeod agreement not be reduced to writing?

9 A: Instead of keeping the agreement oral, Qwest and Esc felon schemed and

10 conspired to hide the agreement behind a sham consulting arrangement that is described

11 in the agreement.

12 Q: What evidence is there that the consulting agreement is a sham?

13 A: Exhibit CD-63, [BEGIN TRADE SECRET]

1 4

15

16

17

18

22 Mr. Gallegos was Corporate Counsel , Ms. Tinkham was Vice President - Wholesale
and Diversified Markets, and Ms. McKinney was Vice President - Wholesale Markets
Finance, all for Qwest.
23 Note that October 21, 2000 is only five days before the series of agreements entered
into by Qwest and McLeodUSA that includes the oral volume discount agreement was
finalized and signed. It is also the same day that Qwest made the discount proposal to
McLeodUSA that is found in Exhibit 3 to the Fisher Affidavit.
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1

2

3

4

5 [END

6 TRADE SECRET] Thus, Exhibit CD-63 shows not only that Qwest gave Eschelon the

7 discount, but also that Qwest and Eschelon schemed together on how to discriminate

8 against other CLECs.

9

10

Exhibit CD-64 to my testimony is an August 28, 2000 presentation created by

Qwest entitled [BEGIN TRADE SECRET] -»

11

12

13 [END TRADE SECRET] Exhibit CD-65 is an October 14,

14

15

2000 letter sent bY Richard Smith at Eschelon to Audrey_McKenney at Qwest. The letter

begins by stating, [BEGIN TRADE SECRET

16

17

18

19

20

21 [END TRADE SECRET]
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1 While the final discount terms in the discount agreement differ from those in

2 Exhibit CD-65, both it and Exhibit CD-64 support the accuracy of Exhibit CD-63, Mr.

3 Smith's November 5, 2000 letter.

4 The most compelling evidence that the consulting agreement is a sham, however,

5 is the written agreement itself. The written agreement ties Eschelon's "compensation"

6 only to the amount of its purchases from Qwest. In other words, the payment had no

7 rational relationship to the amount or value of the "consulting" services actually

8 performed by Eschelon. In fact, the agreement provides that if Eschelon did not meet the

9 purchase commitment described in the agreement, then every penny of the discount

10 would go back to Qwest regardless of how much work Esc felon actually did for QWest.

11 Likewise, if Eschelon purchased more than the $150 million purchase agreement amount,

12 it would still get 10% off of the excess purchases. So, for example, if Eschelon

13 purchased $500 million of "products" from Qwest during the term of the agreement, then

14 Eschelon would receive a $50 million discount/ refund under the agreement even if it

15 provided no consulting services for Qwest under the agreement.

16 Moreover, I found no evidence in either Minnesota or Arizona that any of the

17 documents one would normally expect to see in an arms length consulting relationship

18 documents like time records -.. ever existed with respect to this relationship. In truth, the

19 only possible explanation for the compensation arrangement in this agreement is that it

20 was a purchase volume discount as described in Mr. Smith's November 5, 2000 letter.

2 1 In addition, I reviewed all of the documents produced by Eschelon and Qwest to

22 RUCO (as well as the Department of Commerce in Minnesota), including all of the
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1 documents in Qwest's position demonstrating the work done by Eschelon under the

2 "consulting" agreement. Based on my review, the "consulting" work Qwest claims was

3 the basis for its payments to Eschelon is no different than the work other CLECs do all

4 the time in order to get products and services provisioned better to them. In fact, the

5 work that Eschelon did with Qwest, is almost identical to the work done by the CLECs

6 that worked to implement line sharing for the first time in the United States. No

7 company was paid for that work, nor would they have expected to be paid. The industry

8 reality is that a CLEC would bend over backwards to provide consulting services at no

9 cost to an ILEC in the hope that it would facilitate better service.

.|

1 0 In addition, a comparison of Exhibit CD-66 to Exhibit CD-67 shows that th'e list

11 of purported Eschelon "consulting" teams that Qwest provided to the Department in

12 response to discovery requests was actually a list of teams intended to work on an

13 entirely different issue .- the implementation plan described in yet another unfiled

14 agreement between Qwest and McLeod. The phrase "consulting teams" did not appear

15 on the document for the first time until after the MDOC issued its discovery request to

16 Qwest on November 27, 2001.

17 Q: Why do you suggest that the work Qwest claims Eschelon did under the

18 agreement was not the legitimatequid pro quo for the 10% refund?

1 9 A: As I said above, I have carefully reviewed a list of the "consulting" teams

20 established by Esclielon under the agreement. Based on my experience worldng with

21 Qwest to design its line-sharing product, I can say that these teams were really focused on

22 helping Qwest provide better service to Eschelon. In fact, they are very similar to the
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1 teams the CLEC community established to implement line sharing with Qwest. Worldng

2 with your vendor to get you better service is not a bad thing, but it is not typically

3 something you get paid for in the CLEC business world.

4 CLECs work with Qwest every day, in face-to-face meetings, at change

5 management meetings, and in regulatory forums to try to get Qwest systems and

6 processes working better, When I was at Covad, for example, we helped Qwest solve

7 technical problems that were preventing Coved and other CLECs from being able to

8 provision DSL under certain circumstances. Coved, not Qwest, funded the resources

9 necessary to solve those problems.

10 CLECs now do and will continue to do this work for free because the business of

11 CLECs is serving end-users, not consulting for ILE Cs. Ultimately, CLECs will live or

12 die based on their ability to provide services to their customers at a price that is higher

13 than it costs to provide the service. If you are a CLEC, helping Qwest provide you with

14 better service so that you can provide your customers with better service is just good

15 CLEC business. It is not a consulting business.

16 Q: Do you have any additional evidence that suggests that the 10% refund was

17 intended to be a rate reduction and not a payment for consulting services?

18 A: Yes. In the Minnesota proceeding in which I was involved, POPP24

19 Communication's controller and treasurer, Sarah Padula, testified that she had meetings

24 Popp Communications has an interconnection agreement that was signed on January
18, 2001 and was approved by the Arizona Commission on August 6, 2001. Qwest
claims that it has never received an order from Popp for local interconnection services in
Arizona. Exhibit CD-75, Qwest's response to RUCO's DR #19-8 Affidavit of Sarah
Padula.
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1 with Qwest seeking to obtain the UNE Star product that is the subject of the Fourth

2 Amendment to the Eschelon interconnection agreement in Arizona. When she was

3 reviewing that amendment, she realized that the pricing structure didn't make economic

4 sense. According to the agreement there was an up front payment of $10,000,000 to

5 convert from resale to UNE Star, and the monthly rates were not much better than resale

6 . 25prices.

7 When Ms. Padula asked Kevin Seville , a Qwest attorney at the time, why

8 Eschelon would purchase UNE Star, Mr. Saville infomedher that there were "other non-

9 disclosed" reasons that he could not share because they were not pub1ic.2°

10 There is no question in my mind that the 10% refund Eschelon was getting in all

11 services from Qwest is one of the "undisclosed reasons" that Eschelon purchased USE

12 Star despite the bad economics of what is the Fourth Amendment in Arizona.

13 Q: How does the Eschelon agreement and the McLeod agreement compare?

14 A: The timing, circumstances and terms of the Eschelon and McLeod agreements are

15 too similar to be a coincidence, indicating that both are purchase volume discount

16 agreements. To summarize, those similarities are:

17 • The McLeod discount agreement and the Eschelon discount agreement were

18 negotiated and entered into by Qwest concurrently. The McLeod written

19 agreements were signed on October 26, 2000 and the Eschelon agreements were

20 signed just over two weeks later on November 15, 2000. (Exhibits CD-59, MDC-

21 QA, mDc-213, MDC-5A, mDc-513, MDC-4C, mDc_4D,l

25 Testimony of Sarah Padula.
26 Id.

1
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1 • In both cases, the parties entered into a series of interrelated agreements,

2 including take or pay agreements with purchase volume commitments. (Exhibits

3 MDC-ZA, MDC-2B, MDC-5A, MDC-4A, CD-58.)

4 • In both cases, one of the interrelated agreements was filed as an interconnection

5 agreement amendment that gave the CLEC access to UNE-Star. The two

6 amendments are substantially similar to each other in form and content.

7 (Compare Exhibits MDC-4A and CD-58.)

8 • In fact, McLeodUSA and Eschelon are the only two CLECs with UNE-Star

9 agreements in Qwest's teMtory, and other CLECs were actively discouraged from

10 adopting the UNE-Star amendments.

11 • The group of agreements that both McLeodUSA and Eschelon entered into with

12 Qwest resulted in a series of concealed payments that reduced (or eliminated) the

13 up-front "cost" of UNE-Star that was publicly disclosed in the UNE-Star

1 4 amendments. (Cortez Audit Findings #4 and #6.)

15 • In both cases, one of the agreements extracted from the CLEC was an agreement

16 not to participate in the Commission's consideration of Qwest's Section 271

17 application. (Exhibit CD-59, Fisher Affidavit '][24.)

18 [BEGIN TRADE SECRET]

19

20

2 1
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1 [END TRADE

2 SECRET]

3 • The same person at Qwest -Audrey McKinney .- was at the hub of the

4 negotiations for both the Eschelon agreement and the McLeodUSA agreement.

5 • In both cases, Qwest has attempted to hide the discount behind a sham agreement

6 to prevent other CLECs from exercising their pick and choose rights to obtain the

7 same discount agreement. (Exhibit MDC-5B, Fisher Affidavit 919121 .- 23, Exhibit

8 CD-63, Fisher Deposition (Exhibit CD-4), 58:6 ... 59124.)

9 Q: How did Qwest benefit from tile Eschelon agreements?
:

10 A: Qwest received the same benefit from the Eschelon agreements that it did from

11 the McLeod agreements. In fact, the Eschelon agreements show that the key benefit to

12 Qwest was not actually the purchase volume commitment, but rather the Section 271

13 agreement. We know this because Eschelon's purchase volume commitment was

14 substantially less than McLeod's, but Eschelon received the same discount level as

15 McLeod. You would not expect that to be true in a real arms-length transaction taldng

16 place in a competitive market.

17 In addition, Qwest received a number of regulatory benefits that came only from

18 Eschelon. Many, if not all, of these benefits were documented in a November 22, 2001

19 letter from Richard Smith, Eschelon's President, to Dana Filip, a senior executive at

20 Qwest. These benefits included Eschelon not informing the FCC or state commissions

21 about a private audit that showed Qwest's OSS could not handle access tracking for
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1 UNE-Star lines and actually helping Qwest in different regulatory forums without letting

2 other CLECs know about their cozy relationship.

3 Q: Should the Eschelon agreements have been filed with the Commission under

4 47 U.S.C. §252?

5 A: Yes, for all the same reasons the McLeod agreements should have been filed.

6 Q: Did Qwest and/or Eschelon file any agreements related to UNE-Star with the

7 Commission?

8 A: Yes. Much like McLeod, Eschelon filed the UNE-Star interconnection agreement

9 amendment with the Commission in December 2000. Eschelon did not, however, file the

10 November 15, 2000 agreement containing the10% discount or the settlement agreement

11 discussed by Ms. Cortez whereby Qwest returned to Eschelon the $10 million payment

12 disclosed in the Seventh Amendment to the interconnection agreement.

13 Q: Why didn't Qwest and/or Eschelon file any of these other agreements?

1 4 A: The evidence I have seen suggests that Qwest and Eschelon, fer a brief period of

15 time, entered into what Eschelon apparently believed was a symbiotic relationship. As a

16~ result, Qwest and Eschelon schemed together ways to conceal the true nature of their

17 relationship and the agreements that defined it.

18 [BEGIN TRADE SECRET]

19

20

2 1

27 See cD-46.
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1

3

4

5

6

7

8

9

1 0

11

1 2

13

1 4

15

16

17

18

19 [END TRADE SECRET]

2

28 [BEGIN TRADE SECRET] According to a January 2, 2002 letter from Mr. Smith to
Gordon Martin, Executive Vice President for Global Wholesale Markets at Qwest, Ms.
McKenna later told Mr. Smith that she did not have the authority to make the
agreements described in CD-73 despite having entered into several agreements with Mr.
Smith and Eschelon in the past. See Exhibit CD-74[END TRADE SECRET]

1
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1 Q: Did Qwest and Esehelon's conduct violate any other laws?

2 A: Yes. Qwest violated 47 U.S.C. §251 and AAC R14-2-1112 by discriminating

3 against coniers other than Eschelon by not selling them UNEs, interconnection, tariffed

4 products and services and other telecommunications services with the same 10% discount

5 that Eschelon received.

6 In addition, both Qwest and Eschelon schemed to knowingly conceal material

7 facts and misrepresent their interconnection relationship to the Commission and the

8 general public for their own benefit in violation of A.R.S. §§13-2311 and 13-2310. They

9 did this by filing the Seventh Amendment to their Interconnection Agreement without

10 disclosing the existence of the other agreements, all part of the same transaction, that

11 included terms and conditions of interconnection. Specifically, Qwest and Eschelon

12 failed to disclose the true nature of the discount agreement, Eschelon's agreement not to

13 participate in Section 271 proceedings, and the "settlement agreement" (Exhibit MDC-

14 5A) that made the $10 million payment disclosed in the Fourth Amendment actually $0.

15 (See Cortez audit finding #5.)

16 I discussed the elements of these statutes earlier in my testimony, and the

17 evidence I have discussed above clearly establish the presence of each element here. Mr.

18 Smith's November 5, 2000 correspondence with Qwest, for example, clearly

19 demonstrates that both parties schemed to conceal the Eschelon discount behind a sham

20 consulting agreement. The fact that Eschelon filed the Seventh Amendment to its

21 interconnection agreement without disclosing the existence of the discount or the $10

22 million payback by Qwest constitute the act of deceit and misrepresentation. The parties
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1 clearly intended to deceive they Commission, as they went out of their way to find ways

2 not to file their agreements as evidenced by the e-mail exchange between Ms. Korneffel

3 and Ms. Clauson. Finally, as I discussed thoroughly above, both parties obtained

4 significant benefit from the arrangement, either through actual cash payments or

5 regulatory acquiescence.

THE COVAD AGREEMENT

7 Q: Did you have any personal involvement with any of the agreements identified

by Commission Staff in this proceeding?

Yes.

r
4

Please describe that involvement.

I was still worldng as Senior Counsel for Coved when Coved and Qwest (then

12 U S WEST entered into the ServiceLevel Agreement ("SLA") dated April 28, 2000. The

13 SLA contains four sections, each one devoted to a different aspect of loop provisioning.

14 The four sections are: (1) POC Process, (2) Service Interval, (3) New Service Failures,

15 (4) Facilities Problems.

16 Q: Did you negotiate the agreement?

No. Senior executives at Coved negotiated the agreement with senior executives

18 at Qwest. At the time it was being negotiated, I was in Denver preparing to take the

19 deposition of John Kelley as pair of the litigation in Minnesota surrounding the Qwest /

20 U S WEST merger, At the time, Mr. Kelley was President of U S WEST's Wholesale

21 Division .

Please describe your involvement with the Covad Agreement.
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1 A: As I said, I did not negotiate it. I found out about the negotiations just before Mr.

2 Kelley's deposition was scheduled to begin. I began his deposition, then stopped when I

3 was informed that an agreement had been reached on the substantive terms and

4 conditions of a settlement. I reviewed a fax copy of the agreement and saw that it

5 contained a confidentiality provision. During a break in the deposition, as the agreement

6 was being finalized, I told Mr. Kelley that I would not let Covad sign the agreement if it

7 contained a confidentiality provision. I told him I believed it contained terms and

8 conditions of interconnection that needed to be filed with the state commissions. Mr.

9 Kelley would not agree to file the document, but did agree to take out the confidentiality

10 provision. Coved agreed that it would not advertise the terms of the agreement but that it

11 would produce it to any government body that asked for it, regardless of the formal or

12 informal nature of the request.

13 Looldng at the agreement now, I may have also had some input into the very last

14 paragraph in the Covad Agreement, whichcontains a lot of legal language. I don't

15 actually recall if I negotiated any of that language directly with U S WEST or not.

16 Q: If you believed the Coved Agreement contained terms and conditions of

17 interconnection, why didn't Covad force Qwest to file it?

18 A: I cannot and do not speak for Coved. In my own mind, it was clear that Qwest

19 would not enter into the agreement if Coved demanded that it be filed. Qwest, however,

20 was Coved's sole and monopoly supplier of collocation, loops, and other network

21 elements necessary for Coved to provide service to its customers. Qwest's service in

22 providing those elements to Covad was absolutely awful, and the Coved Agreement was



»

DEANHARDT TESTHVIONY
1/21/03

Page 70

1 a way to try to improve that service. Improving service was critical to Coved's viability

2 at the time.

3 Q: Was the Coved Agreement ever disclosed in another forum?

4 A: Yes. The Washington Utilities and Transportation Commission asked for the

5 document in May, 2000, and I produced it to them. They made it public.

6 Q: Does this conclude your testimony?

7 A: Yes.

4
i
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XHIBII CD-1

Clay Deanhardt
130 Spring Road

Orinda, CA 94563
(925) 253-8735 (O) (415) 722-7605 (C)

e-mail: clay@deanhardt.com

WORK HISTORY
10/0] - Present Deanhardt Consulting

President
Independent consulting on telecommunications, regulatory and general business issues, including
business plan review.

San Francisco, CA

9/00 - 7/01 EpidemicNetworks
President & General Counsel
Managed start-up peer-to-peer software company financed by the Santa Barbara Technology
Incubator, firstas COO/GC aNd later as President/GC and a member of the Board of Directors.
Transformed Epidemic Networks from consumer Internet company with no revenue model into a
business software company with a major pilot customer and three-year plan to profitability. Wrote
the business, marketing and financial plans. Recruited executive team including VP of
Engineering and VP of Marketing. Managed software development team located in Santa Barbara
and New Zealand.

Santa Barbara, CA

1/99 9/00 Coved Communications Company
Senior Counsel
Led the Coved team that designed the first implementation of line-sharing, the technology that
allows DSL companies to provide service across the same telephone lines used for standard
telephonic voice communications. Negotiated the telecommunications industry's fig ever line-

sharing agreement with U S WEST (now Qwest). Served as co-lead counsel in an interconnection
arbitration with Southwestern Bell that resulted in a near 100% win for Covad and significant
monetary sanctions against Southwestern Bell. Managed Covad's legal and business relationship
with U S WEST. Developed Coved legal and regulatory strategy for western United States
(except California) and helped develop national legal strategies. Advised Coved on a variety of
securities law compliance and human resource legal issues. Reviewed press releases for
disclosure issues and compliance with securities regulations. Retained and managed outside
counsel on regulatory and litigation matters.

Santa Clara, CA

11/96-1/99 Graham & James, LLP
Associate .
Practice in intellectual property and general commercial litigation. Responsible for all aspects of
litigation and trial preparation for cases including patent infringement actions, software licensing
disputes, copyright infringement actions, and commercial transaction disputes. Responsible for
advising clients on intellectual property and general business issues.

Palo Alto, CA

I0/93~10/96 Brown & Wood, LLP
Associate
Practiced securities, general commercial and banldng litigation. Helped prepare a $40 million
public financing as part of legal settlement in favor of my client.

San Francisco, CA

9/92 -9/93
5/91 -8/91

Dinkelspiel, Donovan and Rider
Associate
Practice included telecommunications law, general commercial litigation and securities litigation.

San Francisco, CA

2/9] -5/9] Harvard -University C a m b r i d g e , MA
Teaching assistant for "Thinking About Thinking" taught by Alan Dershowitz, Robert Nozick and
Stephen Jay Gould.
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E D U CATIO N
8/89-6/92 Harvard Law School

Graduated cum laude with ID.
Cambridge, MA

5/85-5/89 East Carolina University Greenville, NC
Graduated summa cum laude from Honors Program with BA in Philosophy and English, with a
concentration in writing. GPA 3.9/4.0. Completed first year's requirements for MA in English.

BAR ADMISSIONS
State of California, 9th Circuit Court of Appeals, Northern, Central, Southern and Eastern
Districts of California.
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PUBLIC PRESENTATIONS/LECTURES/SPEECHES
ON TELECOMMUNICATIONS ISSUES

"Local Competition: Key State Issues and the Biggest Challenges for the Year 2000."
Minnesota Continuing Legal Education on May 24, 2000.

Lecture for

"State Implementation Issues: How are we doing? Where do we need to go?" Lecture for Law
Seminars International on April 13, 2000.

"Implementing Line Sharing." Presentation to the NY Public Service Commission and DSL
Collaborative on December 14, 1999.

"How Will the Mass Market Be Served?" Presentation to the National Association of State Utility
ConsumerAdvocates on November 8, 1999.

"Statutory and Regulatory Issues Surrounding the Deployment of Advanced Communications in
Non-Urban Areas." Presentation to the Washington Legislature Telecommunications Roundtable
on September 16, 1999.

"Local Competition." Lecture for Law Seminars International on May 20, 1999,

"Covad Communications Company." Presentation made to various public agencies throughout
the western United States introducing them to Coved Communications Company and industry
issues regarding advanced services issues.

9
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Federal Communications Commission FCC 02-276

Before the
Federal Communications Commission

Washington,D.C. 20554

In the Matter of

Qwest Communications International Inc.
Petition for Declaratory Ruling on the Scope
of the Duty to File and Obtain Prior Approval
of Negotiated Contractual Arrangements
under Section 252(a)(l)

)
)
)
)
)
)
>

WC Docket No. 02-89

MEMORANDUM OPINION AND ORDER

Adopted: October 2, 2002 Released: October.4, 2002

By the Commission:

1. INTRODUCTION I*

1. On April 23, 2002, Qwest Communications International Inc. (Qwest) tiled a petition
for a declaratory ruling on the scope of the mandatory tiling requirement set forth in section
252(a)(l) of the Communications Act of 1934, as amended (the Act).1 Specifically, Qwest seeks
guidance about the types of negotiated contractual arrangements between incumbent local
exchange carriers (LECs) and competitive LECs that should be subject to the filing requirements
of this section.; For the reasons explained below, we grant in part and deny in part Qwest's
petition.

47 U.S.C. § 252(a)(1). Qwest Communications International Inc. Petitioner Declaratory Ruling on the Scope
of the Duty ro File and Obtain Prior Approval ofNegotiatea' Contractual Arrangements under Section 252(a)(l),
WC Docket No. 02-89 (med April 23, 2002) (Qwest Petition).

l

2 Qwest Petition at 3. The Commission requested and received comments on the Qwest Petition. See Pleading
Cycle Established for Comments on Qwest Communications International Inc. Petition for Declaratory Ruling on
the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section
252(a)(1), WC Docket No. 02~89,Public Notice,DA 02-976 (rel. April 29, 2002). The following parties submitted
comments: AT&T Corp. (AT&T); Office of the Attorney General of the State of New Mexico and the Iowa Office
of Consumer Advocate, Focal Communications Corporation and Pay~West Telecomm, Inc., Iowa Utilities Board,
Minnesota Department of Commerce, Mpower Communications Corp. (Mpower), New Edge Network, Inc.,
PageData, Sprint Corporate-ion (Sprint), Touch America, Inc. (Touch America), and WorldCom, Inc. (WorldCom).
The following parties filed reply comments: Association of Communications Enterprises, Association for Local
Telecommunications Services (ALTS), PageData, Qwest, Sprint, Verizon, VoiceStream Wireless Corporation, and
WorldCom.
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11. BACKGROUND

2. Section 252(a)(1) of the Act states:

Upon receiving a request for interconnection, services, or network
elements pursuant to section 251, an incumbent local exchange
carrier may negotiate and enter into a binding agreement with the
requesting telecommunications carrier or carriers without regard to
the standards set forth in subsections (b) and (c) of section 25 l.
The agreement shall include a detailed schedule of itemized
charges for interconnection and .each service or network element
included in the agreement. The agreement ... shall be submitted
to the State commission under subsection (e) of this section

Qwest argues that this section can most logically be read to mean that the mandatory tiling and
state commission approval process should apply only to the "rates and associated service
descriptions for interconnection, services and network elements."" More precisely, Qwest
contends that a negotiated agreement should be tiled for state commission approval if it includes:
(i) a description of the service or network element being offered, (ii) the various options
available to the requesting carrier (e.g., loop capacities) and any binding contractual _
commitments regarding the quality or performance of the service or network element, and (iii)
the rate structures and rate levels associated with each such option (e.g., recurring and non-
recurring charges, volume or term cornrnitrnents).5

i

3. According to Qwest, the following categories of incumbent LEC-competitive LEC
arrangements should not be subject to section 252(a)(l): (i) agreements defining business
relationships and business-to-business administrative procedures (e.g., escalation clauses,
dispute resolution provisions, arrangements regarding the mechanics of provisioning and billing,
arrangements for contacts between the parties, and non~binding service quality or performance
standards),' (ii) settlement agreements and (iii) agreements regarding matters not subject to
sections 251 or 252 (e.g., interstate access services, local retail services, intrastate long distance,
and network elements that have been removed from the national list of elements subj et to

3 47 U.S.C. § 252(a)(1).

4 Qwest Petition at 10. Qwest contends that its interpretation of section 252(a)(1) is supported by the legislative
history of the Telecommunications Act of 1996. Id. at 13-14.

Qwest Petition at 29. Qwest also indicates that a description of basic operations support systems functionalities
and options to which the parties have agreed should be tiled and subjected to state comrxiission approval. Id. at 29-
30.

5

6 Qwest Petition at 31-34.

7 Qwest Petition at 34-36.

2
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mandatory unbund1ing).8

4. Qwest states that a Commission ruling on this issue will eliminate the prospect of
multiple, inconsistent rulings by state commissions and federal courts Qwest argues that a
national policy concerning what must be tiled under section 252(a)(l) is necessary to promote
local competition, facilitate multi-state negotiations,'° and prevent overbroad interpretations of
this tiling requirement." According to Qwest, an overbroad interpretation would reduce the
incentives of incumbents and competitive LECs to implement bilateral arrangements that could
benefit both parties. For example, Qwest states that the public disclosure of contractual
provisions such as settlements of past disputes might discourage the parties from entering into
such arrangements." Qwest also contends that an overbroad reading of section 252(a)(l) creates
legal uncertainty with respect to the validity of agreements that have not gone through the prior
state commission approval process."

5. Most commenters oppose Qwest's petition," arguing that it is unnecessary and that
Qwest's proposal interprets too narrowly which agreements must be filed under section
252(a)(l).15 For example, several commenters argue that service quality and performance
standards relate to interconnection and are therefore appropriately included in interconnection
agreements." Commenters also contend that competitive LECs need dispute resolution, billing
and provisioning provisions in their interconnection agreements." The commenters also.
disagree with Qwest's view that only certain portions of agreements (related to section 25 l(b) or
(c)) need to be tiled for state commission approval and argue instead that the entire agreement

I

8

9

\0

Qwest Petition at 36-37.

Qwest Petition at 5.

Qwest Petition at 27.`

Qwest Petition at 22.

12

13

Qwest Petition at 22.

Qwest Petition at 17-18, 23 .

\4 We note that Verizon filed comments to respond to, in its view, inaccurate statements made by certain
commenters. See Verizon Reply at 1, 2-3.

15 See, e.g., AT&T Comments at 16-18, Minnesota Department of Commerce Comments at 32-34, WorldCom
Comments at 7, ALTS Reply at 4.

16 WorldCom Comments at 7, ALTS Reply at 4.

WorldCom Comments at 7, ALTS Reply at 4. Verizon, however, argues that agreements for unregulated
services such as billing and collection are not interconnection agreements that must be filed under section 252.
Verizon Reply at 2.

17

3
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must be tiled for state commission review and approval."

6. The commenters dispute Qwest's assertions concerning the burden of "overtiming"
agreements for state commission approval" and disagree with Qwest's interpretation of the legal
status of agreements not tiled under section 252 or not yet approved by state commissions under
the same section." Specifically, these commenters contend that nothing in section 252, or any
other provision of the Act, provides that the parties are prohibited from abiding by the
agreement's terms until a state commission completes its review of the negotiated agreement."
Moreover, according to AT&T, not only does the 90-day approval process not present any legal
impediment to parties that would like to begin operating under the terms of a negotiated
agreement prior to state cornrnission approval, there is no practical impediment (e.g., compliance
jeopardy) because interconnection agreements are rarely rejected."

111. DISCUSSION

7. We grant in part and deny in part Qwest's petition for a declaratory ruling. In issuing
this decision, however, we believe that the state commissions should be responsible for applying,
in the first instance, the statutory interpretation we set forth today to the terms and conditions of
specific agreements. Indeed, we believe this is consistent with the structure of section 252,
which vests in the states the authority to conduct fact-intensive determinations relating to .
interconnection agreements."

8. We begin our analysis with the statutory language. Section 252(a)(l) provides that
the binding agreement between the incumbent LEC and the requesting competitive LEC must
include a "detailed schedule of itemized charges for interconnection and each service or network
element included in the agreement."2° In addition, section 251(c)(1) requires incumbent LECs to
negotiate in good faith, in accordance with section 252, the particular terms and conditions of
agreements to implement their duties set forth in sections 25 l(b) and (c)." Based on these

la AT&T Comments at 4, 6~9, Mpower Coxmnents at 7, Sprint Comments at 3, WorldCom Comments at 6, ALTS
Reply at 2.

19 See, e.g., AT&T Comments at 13, Sprint Comments at 3.

20

al

AT&T Comments at 12, Minnesota Department of Commerce Comments at 38.

AT8LT Comments at 12, Minnesota Department of Commerce Comments at 38.

22 AT&T Comments at 12-13, citing Qwest Petition at 9.

23 As an example of the substantial implementation role given to the states, throughout the arbitration provisions
of section 252, Congress committed to the states the fact-intensive determinations that are necessary to implement
contested interconnection agreements. See, e.g., 47 U.S.C. § 252(e)(5) (directing the Commission to preempt a state
commission's jurisdiction only if that state commission fails to act to carry out its responsibility under section 252).

24 47 u.s.c. § 252(a)(1>.

25 47 u.s.c. § 251<¢ >(1).

4
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statutory provisions, we find that an agreement that creates an ongoing obligation pertaining to
resale, number portability, dialing parity, access ro rights-of-way, reciprocal compensation,
interconnection, unbundled network elements, or collocation is an interconnection agreement
that must be filed pursuant to section 252(a)(l).26 This interpretation, which directly flows from
the language of the Act, is consistent with the pro-competitive, deregulatory framework set forth
in the Act. This standard recognizes the statutory balance between the rights of competitive
LECs to obtain interconnection terms pursuant to section 252(i) and removing unnecessary
regulatory impediments to commercial relations between incumbent and competitive LECs. We
therefore disagree with Qwest that the content of interconnection agreements should be limited
to the schedule of itemized charges and associated descriptions of the services to which the
charges apply. Considering the many and complicated terms of interconnection typically
established between an incumbent and competitive LEC, we do not believe that section 252(a)(1)
can be given the cramped reading that Qwest proposes. Indeed, on its face, section 252(a)(l)
does not further limit the types of agreements that carriers must submit to state commissions.

9. We are not persuaded by Qwest that dispute resolution and escalation provisions are
per se outside the scope of section 252(a)(1)87 Unless this information is generally available to
carriers (e.g., made available on an incumbent LEC's wholesale web site), we find that
agreements addressing dispute resolution and escalation provisions relating to the obligations set
forth in sections 25 l(b) and (c) are appropriately deemed interconnection agreements. The
purpose of such clauses is to quickly and effectively resolve disputes regarding section 25 l(b)
and (c) obligations. The means of doing so must be offered and provided on a nondiscriminatory
basis if Congress' requirement that incumbent LECs behave in a nondiscriminatory manner is to
have any meaning." .

i

10. Based on their statutory role provided by Congress and their experience to date, state
commissions are well positioned to decide on a case-by-case basis whether a particular
agreement is required to be tiled as an "interconnection agreement" and, if so, whether it should
be approved or rejected. Should competition-affecting inconsistencies in state decisions arise,
those could be brought to our attention through, for example, petitions for declaratory ruling.
The statute expressly contemplates that the section 252 filing process will occur with the states,

pa We therefore disagree with the parties that advocate the filing of all agreements between an incumbent LEC
and a requesting carrier. See Office of the New Mexico Attorney General and the Iowa Office of Consumer
Advocate Comments at 5. Instead, we find that only those agreements that contain an ongoing obligation relating to
section 251(b) or (c) must be-filed under 252(a)(1). Similarly, we decline Touch A1neri<:a's suggestion to require
Qwest to file with us, under section 211, all agreements with competitive LECs entered into as "settlements of
disputes" and publish those terms as "generally available" terms for all competitive LECs. Touch America
Comments at 10, citing 47 U.S.C. § 211.

z7 Qwest Petition at 31-33.

pa We note that Qwest has tiled for state commission approval agreements containing both dispute resolution
provisions and escalation clauses. See, e.g., Qwest Supplemental Reply, WC Docket No. 02~l48, at 26-Z7 (filed
Aug. 30, 2002). We incorporate by reference this document into the record in the instant proceeding.

5
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and we are reluctant to interfere with their processes in this area. Therefore, we decline to _
establish an exhaustive, all-encompassing "interconnection agreement" standard. The guidance
we articulate today flows directly from the statute and serves to define the basic class of
agreements that should be filed. We encourage state commissions to take action to provide
further clarity to incumbent LECs and requesting carriers concerning which agreements should
be filed for their approval. At the same time, nothing in this declaratory ruling precludes state
enforcement action relating to these issues."

l 1. Consistent with our view that the states should determine in the first instance which
sorts of agreements fall within the scope of the statutory standard, we decline to address all the
possible hypothetical situations presented in the record before us. We are aware, however, of
some disagreement concerning interconnection agreement issues raised recently in another
proceeding previously before the Commission." Consequently, we determine that additional,
specific guidance on these issues would be helpful.

12. The first matter concerns which settlement agreements, if any, must be tiled under
section 252(a)(l). We disagree with the blanket statement made by Qwest in its petition that
"[s]ettlement agreements that resolve disputes between ILE Cs and CLECs over billing or other
matters are not interconnection agreements_under Section 252."" Instead, and consistent with
the guidance provided above, we find that a settlement agreement that contains an ongoing
obligation relating to section 25l(b) or (c) must be tiled under section 252(a)(1). Merely
inserting the term "settlement agreement" in a document does not excuse carriers of their filing
obligation under section 252(a) or prevent a state commission from approving or rejecting the
agreement as an interconnection agreement under section 252(e). However, we also agree with
Qwest that those settlement agreements that simply provide for "backward-looking
consideration" (Ag, the settlement of a dispute in consideration for a cash payment or the
cancellation of an unpaid bill) need not be filed." That is, settlement contracts that do not affect

29 This statement also applies to any state enforcement action involving previously untiled interconnection
agreements including those that are no longer in effect.

1 Application by Qwest Communications International Inc., Consolidated Application for Authority to Provide
In-Region, InterLATA Services in Colorado, Idaho, Iowa, Nebraska and North Dakota, WC 02-148 (tiled June 13,
2002). See also Letter from Peter A. Rohrbach, Counsel for Qwest, to Marlene Dortch, Secretary, Federal
Communications Commission, WC Docket Nos. 02-148, 02~l89 (filed Sept. 10, 2002) (withdrawing Qwest'sjoint
applications tiled in both dockets), Application by Qwest Communications International Inc., Consolidated
Application for Provision often-Region, InterLAyTA Services in Colorado, Idaho, Iowa, Nebraska andNorth Dakota,
WC Docket No. 02~148, Application by Qwest Communications International Inc.for Authorization to Provide In-
Region, Inter'I.A TA Services in the States of Montana, Utah, Washington and Wyoming, WC Docket No. 02-189,
Order, DA 02~2230 (rel. Sept. 10, 2002) (terminating both Qwest section 271 dockets).

30

31 Qwest Petition at 34.

32 Qwest Reply at 25-26. See also Minnesota Department of Commerce Comments at 6-7 (stating that it did not
include in its complaint against Qwest filed with the Minnesota Public Utilities Commission "settlement agreements
of what appear to be legitimate billing disputes").

6
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an incumbent LEC's Qngoing obligations relating to section 251 need not be filed.

13. Qwest has also argued, in another proceeding, that order and contract forms used by
competitive LECs to request service do not need to be filed for state commission approval
because such forms only memorialize the order of a specific service, the terms and conditions of
which are set forth in a filed interconnection agreement." We agree with Qwest that forms
completed by carriers to obtain service pursuant to terms and conditions set forth in an
interconnection agreement do not constitute either an amendment to that interconnection
agreement or a new interconnection agreement that must be filed under section 252(a)(l).

14. Further, we agree with Qwest that agreements with bankrupt competitors that are
entered into at the direction of a bankruptcy court or trustee and do not otherwise change the
terms and conditions of the underlying interconnection agreement are not interconnection
agreements or amendments to interconnection agreements that must be filed under section
252(a)(l) for state commission approval." We are unaware of any carrier submitting such
agreements for state commission approval under section 252. Directing carriers to do so has the
potential to raise difficult jurisdictional issues between the bankruptcy court and regulators and
could entangle carriers in inconsistent and, possibly, conflicting requirements imposed by state
commissions, bankruptcy courts, and this Commission.

}
I

1

IV. ORDERING CLAUSE

15. Accordingly, IT IS ORDERED, pursuant to sections 4(i), 251, 252 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 25 l, 252, and section 1.2 of the
Comlnission's rules, 47 C.F.R. § 1.2, that Qwest's Petition for Declaratory Ruling IS GRANTED
IN PART and IS DENIED IN PART.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

33 Letter from Peter A. Rohrbach, Counsel for Qwest, to Marlene Dortcb, Secretary, Federal Communications
Commission, WC Docket Nos. 02-148, 02-189, at 2-3 (filed Sept. 5, 2002), We incorporate by reference this letter
into the record in the instant proceeding. See also Minnesota Department of Commerce Comments at 7 (stating that
it also did not include in its complaint "day-to-day operational agreements that implement specific provisions of
interconnection agreements" such as collocation agreements and applications for access to poles, ducts, conduits,
and rights of way).

34 Qwest Supplemental Reply, WC Docket No. 02-148, at 19-20 n.29 (filed Aug. 30, 2002).

7
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DOC 209

State Of Minnesota
Department of Commerce

INFORMATION REQUEST

P-421/C-02-197

Information Requested Prom : Qwest Corporation

InforMation Requested By:
Date Requested:
Date Response Due:

Ferguson, Sharon
06/17/2002
06/24/2002

REQUEST o

Admit that QWest created the spreadsheet named "vendor credit Q2
attached as the last three pages to Exhibit 5003 to the June ll,
deposition of Audrey McKinney.

(2).xls"
2002

and

RESPONSE :

S u b j e c t  t o  a n d  w i t h o u t  w a i v i n g  t h e  G e n e r a l  O b j e c t i o n s , Q w e s t  a d m i t s  t h a t  i t
c r e a t e d  t h e  s p r e a d s h e e t  n a m e d  " v e n d o r  c r e d i t  0 2 (2) . x i s "  a t t a c h e d  a s  t h e
l a s t  t h r e e  p a g e s  t o  E x h i b i t  5 0 0 3  t o  t h e  J u n e  l l , 2 0 0 2  d e p o s i t i o n  o f  A u d r e y
M c K e n n a .
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WHEREAS, US WEST, Inc., ("USWC") and Advanced TelecomlnurUcanions,
Inc., d/b/a Cady Communications, Inc., Cady Telernan>g,ernent, Inc., American
Telephone Technology, Inc., Electro~Tel, Inc. and lntellecorn, Inc. (collectively "ATI")
have reached a serclernent agreement that resolves numerous disputes between ATI and
USWC (collecUvely "Par*<ies), including the proposed merger currently being considered
by the Minnesota Fublic Utilities Com.rnission("MPUC") in MPUC Docket No. P-3009,
3052 5096, 421, 3017/PA-99-ll92, and

WHEREAS, the settlement agreement between Lhe Parties includes both
regulatory and non-regulatory compsments, and

- WHEREAS, as a result of this settlement agreement, ATI has agreed to drop its
opposition to the proposed merger, as mociiiied by this agreement, and

WHEREAS, USWC and ATI have memorialized the regulatory components of
cur settlement agreement in a Stipulation and Agreement ("Agreement") to be tiled
February 26, 2000 with the MPUC, and

WHEREAS, the Parties wish to set forth the additional ten-ns.of Lheir agreement
in This separate document, and .-

STIPULATION 8ETWEEN ATI AND US WEST

CQNFIDENTIAUIRADE SECRET

February 28, 2000

J
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WHEREAS, the Parties consider these additional provisions to be of critical
importance in reaching an overall resolution of this matter, and

WHEREAS, ATI has made clear d'xar without these additional provisions, Ir
would have continued- to oppose the proposed merger and rn.ay  ̀also have pursued other
legal recourse, .

NOW, THEREFORE IT IS AGREED THAT:

Conidentialiw

l . The terms of this agreement are _<:onidenLia-l, contain trade secret
ilifonnatiotl and shall not be disclosed unless pursuant to a lawful Order compelling such
disclosure. In such event that production is compelled., neither Party shall disclose the
terms of t.l:1Ls. agreement without f'Lrst notifying the other Party.
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2. Lm the accompanying Agreement tiled Web the MIPUC on Pebnaary 28,
2000, the Parties agreed ro implement certain Direct Measures of Quality (DMOQs)
under the Parties" Minnesota Interconnection agreement. The Parties agree that Lhe
implementation of  those DMOQs shall become ef fective upon execution of  this
agreement. The DMOQ provisions in the Minnesota interconnection Agreement include,
among other Wings, Overall Performance Index measurements and credits. With respect
to the Overall Performance Index credits for October and November, 1999, U S WEST
agrees to credit ATI 589,290 by March 15, 2000.

3. In USWC states other than Minnesota in which ATI presendy operates or
in which ATI shall establish operations, the Parties agree to assess USWC wholesale
service quality using the same three performance measurements identif ied in the
accompanying Agreement. in these states, the measurements shall be called "Service
Performance Measurements" (SPMs). The Service Performance Measurements shall be
based upon the Overall Performance Index DMOQs implemented 'pursuant to the
interconnection agreement in Minnesota except that the minimum standards will he
mutually negotiated by the parties. These SPMs may from time to time he modified
under this agreement unless the Parties agree otherwise. Further, since the Parties 'intend
these SPMs to be used for measurement purposes only, the' Parties agree that this
agreement provides no basis for a claim against US WEST to issue creclits-or pay_
penalties associated with the SPMs.

Intercormeetion Agreement Implementation and Enfereement

.ya

i §

4. As soon as reasonably practicable, the Parties shall negotiate mutually
acceptable minimum standards for assessing USWC's perforrnarice under each SPM in
each state other than Minnesota. USWC shall report its performance trader these
standards to ATI' on a monthly basis. The Parties agree that the SPas for other states
shall apply to customer migration from resale to unbundled loops.

5. The Parties Lmderstand that the staffard for each SPM may differ from

state to state If USWC's performance fails to meet or exceed the standard for any SUM
in any state for a consecutive three month period, the signatories to tills agreement, or
LOeir successor officers, shall meet ro determine how to improve performance. The
Parties ftlrther agree that The standards initially estabiished_a.re performance baselines.
The Parties agree that the standards should be evaluated from time to Lime~ and that they 1
will in good faith negotiate modifications as appropriate.

nm"

\~

6, ATI does not waive its right to aNy performance or per occurrence
measure;-nenis or credit that may be established for USWC in any state under state or
federal law, rule, or regulation or as may be available re ATI from adopting a new or
8.mendi.ng its existing Interconnection Agreements. US WEST likewise reserves it right to
challenge any performance or per occurrence measurements or credits thief may be

~.3..' . m
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established for USWC in my state under state or federal law, rule, or regulation or as may
be available to Cady from adopting a new or amending its existing Interconnection
Agreements.

34W

4

Reciprocal ConDensation

7. Cady has asserted that USWC must pay reciprocal compensation for
internet related terminating tragic_under its Interconnection Agreements and under
applicable state and federal law. USWC has asserted that in has no legal obligation to pay
reciprocal compensation for such tragic. Notwithstanding these differences :Md without
waiving their positions, the parties agree for settlement purposes that reciprocal
compensation for terminating internet tragic sail be paid at the most favorable rates and
terms contained in an agreement executed to date by USWC. The parties will develop a
full irnpiernentation plan on these reciprocal compensation issues by March 31, 2000.
Pusher, the parties agree that for purposes of applying these rates and terms and
conditions tbcv will work cooperatively to develop a means by which ISP traffic will be l
broken 'out in the least costly manner practicable,

Resale A91-eemeM Issues

8. The Parties have had a Long dispute over various wholesale d is oou-tilt and
resale agreement issues. USWC continues to disagree with ATI's position on tiiese
issues, However, USWC agrees to pay ATI S380,000 to resolve outstanding disputes
between t.'ne Parties relating to the wholesale discount and die definition of The
circumstances in wi'iici'i the discount on twenty or more stations/iines at a single location
as described in ATe's Febmaxy 22, 2000 letter. This credit shall be made on or before
March 15, 2000 and will resolve all past and future claims associated with: (ll the
irnpiernentation of the Resale discount; and (2) the interpretation of a "location" for the
application of a discount for Centron systems consisting of twenty or more stations/Lines
at a single iocataon

9. USWC also agrees to credit ATI with $15,800 through its norrnalbusiness
process to correct past errors in applying the appropriate discounts for flat rated ttunleing
and to apply the flat rate trunking discount appropriately on a going f`orwa.rd basis. Lo
addition, USWC has as of February 15, 2000, credited ATI for Sl75,918 relating to
situations where both Parties agree that ATI has twenty or more lines at a location, but
the discount had not yet been applied. ATI will verify that the credits have been
appropriately made. USWC will make every effort to accurately apply the twenty or
more line discount on a going forward basis and agrees to provide appropriate credits to
ATI in the event of errors in this process.

10. With respect to termination liability assessments (TLA)-:-md while the
Minnesota Commission continues to have an open docket on this issue, USWC agrees to
continue to suspend such assessments in Minnesota when a USWC customer converts to
an ATI customer on a resale basis and to credit ATI with any such TLA payments ATI

3

E

t



\n

has oracle in lviinrresota. USWC understands that the outstanding TLA charges that
remain to be suspended is approximately $16,000. ATI understands that USWC will

reserves its right to pu.rs\1e all avenues
available to protest such assessments in any forum. USWC reserves its right to seek to
have TLAs reinstated in Minnesota, and to assess such TLAs going forward, if permitted
under law. Both Parties reserve all rights, Our agree ro negotiate in good faith, With
respect ro any potential retroactive assessments, should TL/>.s be `PcrullFl€d under
Minnesota law.

continue to levy TLAs LI other states. ATI

l 1. USWC agrees to dedicate Aimee Croats as .a Coach and locate her at ATes
offices at 511 11'" Avenue South in Minneapolis for a period of at least six months. If
Ms. Croats is not available for assignment, USWC will provide another Coach who is
knowledgeable of and experienced in working with all the different groups and functions
within USWC related to provisioning. ATI must approve the assignment of any Coach
other than Ms. Croats. Uswc'will also utilize a service delivery coordinator (SDC) to
assist the Coach. The parties recognize that the Coach and the SDC' will need to compete
training before the requirements in this paragraph ll and paragraph 12 can he fully
implemented. All properly input orders that, for one reason or another, are not flowing
through the accepted process would be the responsibility of the Coach or SDC. The .
Coach would have access to all USWC's systems and would work within the USWC
organization and using USWC's processes to resolve issues as quickly as possible. The
Coach would 'crack the recons for problem orders to aid in defining and refining current
processes for both USWC mid ATI. ATI will provide any facilities requested by USWC
for the Coach. ATI has also indicated that it will work cooperatively with USWC to
identify and pay the incremental and extraordinary costs associated with the dedicated
provisioning team.

Dedicated PtovisioninQ Team

,Ar
.r

I

. F

12. At the appropriate time, USWC Ag-rees to dedicate a provisioning team'to
work with the Coach ad handle all interaction with ATI on order processing. After
spending two months on sire with the ATI provisioning team, the Coach ardor the SDC
should have the criteria and information available ro make a decision as to how many U S
West provisioners wiii be needed ro oversee the ATI orders. The provisioning team will
be physically located at. the 511 ll'*' Avenue South location. The parries agree to
evaluate Me dedicating provisioning team requirement in 12 months after the effective
dare of taUs agreement. ..

Migration of ATI customers from resale to facilities based service

13. , to
work together to develop a specific and detaileclrnigration plan. The Parties agree that the
DMOQs under the Minnesota interconnection agreement and accompanying agreement
will apply to customer migration from resale to UsEs. The Parties here also agree that
the SPM5 for other states will apply ro migration of customers in those sLates.

In -the accompanying agreement USWC and ATI agreed to continue

r
I

\
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Dispute Resolution

,ea
J
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14. In the event of future disputes between the Parties, Lm addition to the
dispute resolution mechanism provided under the Interconnection Agreement, the Parties
agree to use the following alternative dispute resolution procedures as their preferred
remedy, provided, however, that in the event the negotiations referenced below do not
resolve the dispute within thirty (30) Business Days of the initial written request, unless
the Parties mutuaLly agree to a diEerent time i'ame. Either Party may elect, before filing
a claim or response in arbitration (as the case may be) to submit art otherwise arbitrage
dispute to the Commission, the FCC, or a court of appropriate jurisdiction.

Negotiations. At the written request of a Path, each Party will appoint a
knowledgeable, responsible representative tO meet and negotiate in good faith to
resolve any dispute arising between the Patnies.` The Parties intend that these
negotiations be conducted by non~lawyer, business representatives. The location,
format, frequency, duration, and conclusion of these discussions shall be left to
the discretion of the representatives. Upon agreement, the representatives may
utilize other alternative dispute resolution procedures such as mediation to assist
in the negotiations. Discussions and correspondence among the-rep1-esentatives
for purposes of these negotiations shall be treated as confidential iMoraziation
developed for purposes of settlement, exempt from discovery, and shall not be
admissible in the arbitration described below or in any lawsuit without the

_ concurrence of all Pa.rties.- Documents identif ied in or provided with such
eornrnurtications, which are not prepared for purposes of the negotiations, are not
so exempted and may, if odterwise discoverable, be discovered or odterwise
admissible, be admitted in evidence, in the arbitration or lawsuit.

Arbitration.. -Unless either Party chooses to submit the dispute to. the Commission,
PCC or court of competent jurisdiction, if the negotiations do not resolve the
dispute within the applicable time frame, the dispute, if allowed under applicable
law shall be submitted to binding arbitration by a single arbitrator pursuant to the
-Commercial Arbitration Rules of the American Arbitration Association, except
that the Parties may select an arbitrator outside Arnericmi Arbitration Association
rules upon rnuruM agreement. A Parry may demand such arbitrat ion in
accordance with Me procedures ser out in those rules. Discovery shall be
c'ontrolied by the arbitrator and shall be permitted to the extent set out in this
section. Each Party may submit in writing to a Party, and that Party shall so
respond to, a maximum of any combination of thirty-five (35) (none of which
may have subparts) of the following: interrogatories, demands to produce
documents,-or requests for admission. Each Party is also entitled to.ra.ke the oral
deposition of one individual of another Party. Additional discovery may be
permitted upon mutual agreement of the Parties. The arbitration hearing shall be
commenced within thirty (30) Business Days of the demand for arbitration. The
arbitrator shall control the scheduling so as to process the matter expeditiously.

l
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The Parties may submit winer briefs. The arbitrator shall rule on the dispute by
issuing a written op LrLion within thirty (30) Business Days after close of hearings.
The times speeiiied in this section may be extended upon mutual agreement of the
Parties or by the arbitrator upon a showing of good cause. Judgment upon the
award rendered by the arbitrator may be entered in any court having jurisdiction.

Expedited Arbitration Procedures. If  the issue to be resolved through the
negotiations referenced above directly and rnateriaily affects service to either
Pan;"s end user customers, including, without lirnitaUon, any dispute that relates
to 'the tirneiiness of USWC's processing or provisioning of a request or order for
collocation, then the period of resolution of the dispute through negotiations
before the dispute is to 'oe submitted to binding arbitration or other legal recourse
shall be seven (7) Business Days. Once such a service affecting dispute is
submitted to arbitration, the arbitration silMl be conducted pursuant to the
expedited procedures rules of the Commercial Arbitration Rules of the American
Arbitration Association (i.e., Rules 53 through 57).

Costs. Each Party shall bear its own costs of these procedures, including the costs
of responding to reasonable discovery. If the a.rbiLrator finds Lhat a _Party's
discovery requests require the responding Party to u.z;idena.ke unreasonable or
unnecessarily burdensome efforts or expense, the Party seekiNg discovery shall
reimburse Lhe responding Parqf the costs of producUon of documents in response
Io such requests (incl&ng search 'lime and reproduction costs). The Parries shall
equally split the fees of the arbitration and iihe arbitrator.

Sczvcrnbilitv

15. The Parties agree that in the event ti-Lat any provision of this agreement is
found to be_ unl.a» vEu1 or otherwise prohibited by a regulatory agency or court of
competent jurisdiction, the remaining provisions of this agreement shall remain Io full
force and effect. .

Execution and Effective Date

16. This Stipulation resolves numerous issues between Cady and USWC,
including all issues among the ponies in MPUC Docket Number P-3009, 3052, 5096,
421, 3017/PA-99-l 1.92, related to approval and cons aUon of the merger. The Parties
agree to expressly represent to the Minnesota Public Utilities Commission that Lhey
recommend acceptance of the accompanying . Stipulation and Agreement without
reservation, and agree not to engage in any advocacy to the contrary or in support of any
additional conditions in the USWC/Qwest merger proceeding.

I' .11

\
.

17. It is expressly agreed by and between the Parties that nothing contained in
this Stipulation, shall be deemed an admission or declaration against the interests of any
of the Parties, or shall in any way prejudice the rights or positions of any of the Parties in

6
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any odicr adioniinistrative or judicial proceeding of any son. The Parties also agree that
any documents, materials, or statements made in furtherance of this agreement, shall not
be admissible as evidence in any regulatory or judicial proceeding( and will_ not be
discussed or descnlbed in any way with any person or persons not currently employed by
the parties, except to enforce this agreement.

18. This Stipulation applies to each of the parties and shall be 'binding on the
successors and assigns of the parties

19. The provisions of this Stipulation shall take effect upon executionand will
terminate on March 17, 2002.

20. This Stipulation may be executed in identical courlterparts with the same
effect as if a single copy were executed.

Dated: February __, 2000

Dated: Pebn1ary,L9, 2000

s

L : I*I"QI¢a*-»J !|_ ~r1 - _ , ,

US WEST COMMUNICATIONS, INC.

Q 144- ..
J /Lrsf/)</44 . uJH-@¢_gcAL5

By:
Title:

ADVANCED TEI.ECO}»'Q»/H_TT\lllCATIONS, mc.

B y : Q' 1/`><v<,.
Tii1ii/\<=4~ @§'~"'=~` f\C-4-4~///L->%C c .

*

45:49
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Gregory Scott
Edward Garvey
Joel Jacobs
Marshall Johnson
LeRoy Kopperxdrayer

Chair
Corruriissioner
Corrimissioner
Commissioner
CoMmissioner

MPUC Docket No. P-3009, 3052, 5096,
4215017/pA-99-1192

In the Matter of the Merger of the )
Parent Corporation of Qwest )
Communications Corporation, )
LCI International Telecom Corp., )
USLD Communications, Inc., )
Phoenix Network, Inc., and )
US WEST Communications, Inc. )

STIPULATION AND AGREEMENT

9
9

I

,

Advanced Telecommunications, Inc., d/'o/a Cady Telemanagement, Inc. ("Cady") and US

West Communications, Inc ("USWC"), together referred to as the "parties," whose-authorized

representatives -have executed this' Stipulation and "Agreement, hereby jointly submit this

Stipulation and Agreement to the Minnesota Public Utilities Commission ("CorrLmission") .

BACKGROUND

On August 19, 1999, Qwest Communications Corporation, LCI International Telecom

Corp, USLD Communications, Inc; and' Phoerdx Network, Inc . on behalf of their parent

corporation Qwest Communications international, Inc. and US West ComMunications, Inc. on

behalf of its parent corporation US West, Inc., filed a joint applicatioNsé eking.approval of a

merger between Qwest, Inc . and US West, Inc . under Minn. Stat. §§ 237.23 and

237.74, Sued. 12.

,.n
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Commission granted Cady's Petition to Intervene on October 25, 1999. On January 3, 2000,

Cady filed its initial comments in this proceeding. In those comments, Cady proposed that any

merger be conditioned on compliance with specific and enforceable conditions to ens Lire that

merger without conditions.

USWC provides reasonable and adequate service quality post-merger.

Cady filed reply comments reiterating its position that specific and enforceable conditions must

be attached to the merger. USWC also filed reply comments on Iamuaqv 18, 2000, disputing the

contentions of Cady and other interyenorS and requesting Commission aoprovai of the proposed

business basis to discuss the issues raised 'ay Cady.

Stipulation and Agreement, which resolves all issues between the Parties related to this docket,

On September 28, 1999, Cady filed aPetition to Intervene in this proceeding.

Over the past several weeks, the Parties have met numerous times on a busi`ness~tc>-

Those conversations have Led to this

Om January 18, 2000,

,Ar

Tue

I
J r

:

STIPULATION AND AGREEMENT

The parties hereto stipulate and agree that the Qornrnission may approve the proposed

merger between US West and Qwest, subject to and modified by the following conditions :

Interconnection Astreerrrent Implementation and Enforcement.

.  T h e Minnesota Public Utilit ies Commission approved the -Cady and . USWC

Interconnection Agreement in October of 1999, `That agreement sets forth certain Direct

Measures of Quality (DMOQs) for USWC service, together with credits Dr other remedies if

USWC fails to meet those *DMOQs. These remedies call for both Overall Performance Index

credits arid Per Occurrence Credits to Cady as set forth in Attack:tLment 11, Appendix B and

I

Appendix A of the Agreement, respectively.

A.
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ID.

Time To Restore - Out of Service: objective
to Clear 95% of out of service within 24 hours
of the time such troubles are reported,
accordance with Minn. Rule 7810.5s00 .

Fails < 85%
Approaches >= 85%
Meets >= 95%
Exceeds >=99%

8-4 Billing Accuracy- Adjustments for Errors:
Total. Revenue Billed Without Error/Total
Billed Revenue billed in tl'le reporting period
(month).

Fails < 90%
'Approaches >= 90%
Meets >= 99.5%
Exceeds >==100%

Provisioning Commitments Met: Percent
Resale Aggregate (ll-IR, laB, "Centrex"),
unbundled loops, UDlT (or dedicated
transport) and unbundled switching orders
installed by due date. (The Parties may also
establish provisioning commitment intervals
for other products, elements and combinations
by mutual agreement.)

Cady and USWC have worked cooperatively to implement the DMOQs in Minnesotan

Without either party waiving any rights under the Minnesota Interconnection Agreement, Cady

and USWC agree that the Overall Performance Index credits will be measured and calculated

from October 1999 thxou8li J'Lme 30, 2000 based on the following DMOQs and performance

rating index:

~ul11I(1)1 44 in:(l l Hr

)]\1}{ 11  \

OP-6 Fails < 90%
Approaches >= 90%
Meets >=̀ - 95%
Exceeds >=99%

41
1

As skxown above, each DMOQ is assigned a Performance Index Rating based OD.

the level of compliance achieved. Each Performance Index Rating is converted to a numerical

value and an overall performance Index is calculated on a monthly basis, a.s Provided in

Attachment ll, Appendix A, pp. 1243 of the Minnesota Interconnection Agreement. If the

overall Performance Index for the month is a negative number, the overall performance is on

f



' average less than the required objective and it is used as a percentage discount against the last

montlfs total monthly bill to determine the credit due Cady.

service quality reports provided by USWC. Cady may request an audit of monthly USWC

reports if there is a significant discrepancy between the reported data and Ca.dy's actual

dollar value ofbiiling that is disputed prior to Cady's claim for credits being made.

experience. With respect to measurement of B-4, parties agree to collaboratively determine the

Overall Performance Index to include additional DMOQs as set out in the Interconnection

Agreement or as mutually agreed upon by the parties. USWC shall measure its performance on

an ongoing basis and shall pay Overall Performance Credit unclispucecl claims within 30 days at"

submission by Cady. Cady and USWC shall work cooperatively to try to réso1ve_any dis9uta<i

claims.

Qctober 1999 going forward will be handled as set forth in Attachment ll, Appendix A of the

Minnesota Interconnection Agreement. USWC shall provide undisputed Per OccUrrence Credits

to Cady within 30 dayS of the submission Of a claim. Cady and USWC shall work cooperatively

to try to resolve any disputed claims.

performance intervals as identified in Attachment 11, Appendix B, notwithstanding the exclusion

The parties further agree that the standards established here are performance baselines under the

of certain DMOQs for the purpose of calculating Overall Performance Index credits,

Minnesota Interconnection Agreement. The parties agree that the standards should be evaluated

With respect to measurement of OP-6 and MR-i, 2, 4, parties agree to utilize monthly

For months after June, 2000, thepanies may negotiate to amend the measurement of

For services provided to.Cady in Minnesota, Parties agree .that Per Qceunence Credits for

Applicable service intervals will be based on the

s

S
I

from time to time and that they will negotiate modifications co' these standards in good faith.



kw . . r .
Further, Cady reserves its right to any P€tLQFITl3.l'\c€ Qr per occurrence measurements or credits

that may be established for USWC fn any state Linder state or federal law, rule, or regulation or as

may be available to Cady from adopting a new or amending its existing Interconnection

Agreements.

federal law, rule, or regulation or as may Ea available to Cady from adopting a new or amending

occurrence measurements or credits that may be established for USWC in any stale Linder state or

its existing Interconnection Agreements.

based service.

specific and d`etailed migration plan.

In the comings months, Cady will be migrating its customers from resale to facilities

Migration Qr"Cadv customers from resale to facilities based service

US WEST likewise reserves it right to challenge any performance or per

USWC and Cady have Worked and will continue no work together to develop a

Cady will provide USWC with- forecasts and other

_¢,»
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information in a timely-manner .m requested by US WC. USWC, in tum, will work with Cady to

develop detailed plans to meet Cady's forecasted needs. Purifier, to provide enforceable

standards throughout .this transition period, the parties agree that the DMOQs as described in

section A, above, apply to the customer loops migrating from resale. Further, the Parties may

supplant any or all of the DlvlOQ's by .mutual agreement as they work together on Cady's

customer migration plan.

Notice of discormection of services

Cady has expressed concern that USWC often disconnects services Cady is reselling from

USWC without providing prior notice to Cady. Cady Oeiieves such notice is required under the

Parties' Interconnection Agreement, since Cady is the customer of record for these services.

\..  1 .,w . Cady further believes that such notice is required under Mirmesota law. USWC disagrees that

B.

C.



`~, such notice is required by the Interconnection Agreement and has expressed concern regarding

the

object to this aspect of the Parties' agreement and may even bring an action against USWC

claiming this practice violates federal or Minnesota law. Nonetheless, USWC will provide

notice to Cady prior to disconnecting these .services upon an appropriate indin<1 by the

Commission to resolve Caciy's dispute.

this stipulation, authorize and direct USWClto notify the current provider of services 2 days prior

no disconnecting services that are being or will be resold from USWC. The Parties further agree

that such notice shall not delay any associated provisioning of services to any other cpsfomer.

Should the Commission modify or reject the Parties' agreement or decline to issue an affirmative

order on this issue, the Parties agree to meet jointly with representatives of the Cornrnission,

legal

To resolve this issue, the Parties agree that the Commission should, in its order approving

and practical dificuliies associated with prior notitxcatiorm and that other

l a

carriers may

I

P

Department of Commerce and Office of the Attorney General ro discuss this issue and assess the

level of any regulatory concern. Following- these meetings the Parties will jointly f ile a

ciocurnenf with the MPUC to obtain an order confirming the legality of such advance notice to

ATL In the interim USWC will continue no provide ATI with notice of disconnection within l

business day after the disconnection.

MISCELLANEQUS

This Stipulation and Agreement. resolves, numerous issues between Cady and

'USWC including all issues among the parties in MPUC Docket Number P-3009, 3052, 5096,

421 8017/PA~99-l192, related to approval and consummation of the merger.

It is expressly agreed by and between the Parties than nothing contained in this
C

I

Stipulation and Agreement, shall be deemed an admission or declaration against the interests of

A.

B.
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any of the Parties, or shall in any way prejudice the rights or positions of any of the Parties in: (l)

any further proceedings in this docket (in the event that this Stipulation is not approved by the

Commission in its entirety) , or, (2) in any other administrative or judicial oroceedlng of any sort.

The Parties also agree that, unless this Stipulation and Agreement is approved in total by the

Commission, this Stipulation and Agreement, and any documents, materials, or statements made

in furtherance thereof, shall not be admissible as evidence in any regulatory or jLlHicial

proceeding.

This Stipulation and Agreement applies to each of the parries and shall be binding

on the successors and assigns of the parties, and each will support this Stipulation and

Agreement before all regulatory agencies with jurisdiction and before all state and federal courts.

The Parties urge Cornrnission approval of this -Stipulation and Agreement as

submitted. if the Commission modifies the Stipulation, each party has ten days after entry of the

Commission Order modifying the Stipulation in which to reject the proposed modification. If

rieither party rejects the proposed modification, the_Corr;.mission's'Order becomes _anaL If flue

Commission rejects thié- Stioulation or if either Party rejects a proposed modification the

Stipulation, the Commission shall determine fL1r'tl'ier appropriate procedures to resolve Cady's

objections to this merger.

This Stipulation and Agreement shall be effective 'on the date of t'ae Commission

Order in which it is approved.

This Stipulation and Agreement shall be enforceable a.s a Commission Order

under Mire. Stat. §§ 237.27 and 237.461, and

This Agreement may be executed in identical counterparts with the same effect as

if a single copy were eXecuted.

C.

D .

E.

F.

G.

of
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Dated. February __, 2000 By:
Title'

US WEST, COMMUNICATIONS, TNC.

4 Q 1
' . . - 4 / ' JJ!-vs;-['.lLL.

CADY TELEMANAGEMENT, INC

Dated. F° bruary',33, 2000 By: . /  . , 1/ o<,
e ; ,»<'- )~./-»:-~ w»4_< " v*-F4 . ,- ' -' ; '";<_J
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DOC 8
TFACHMENT A

Augur 25, 2000 'Do §,L1,,(L¢'+ z i g 'C

AHCWIW McK€I1n=:y
V ic e  P r t s i d c n t
Who lesa le  Markers  F inance
Qwe s t  Co r p o r a t i o n
1801 Ca l i fo rn ia  Stree t
D c n v p r ,  C O  8 0 2 0 2

P. A. KH11:
Gener a l  Manager
E a s t  W h o l e s a l e  L o c a l  M a r k e t
Q w e n  f l o r p o r a t i o n
150 South 5th Strewn, Suite 570
M i n n e a p o l i s ,  M n  5 5 4 0 2

1
w

, 1

J

Jud i th  A .  R ixc :
As c o lmt  Ec c c udv c :
Ca r r i e r  Ma r k s !
Qwes t  Co r po r a t ion
_150 South 5th Sm::r . ,  S l l i l t  540
Min n c a p o lB ,  I v fN  5 5 4 0 2 .

NONPUBLIC DOCUMENT

Dear Audrey, Pat, and Judy:
\Trade Secret Data Begins

Eschc ion  appr ec ia tes  Qwcs ' r ' s  w i l l i ngness  to  c i i s cnss  new appr oaches  r o  ways  o f
o n  T u e s d a y ,  A u g u s t  Z Z ,  E s c h c i o n  c o m r n i t r d  I T

puzrdng together  aN oindinc of a services 3g3rc:0ncnt,.I want to s innmar izs our  thQu.g,bI$ _oIl
9 /5 1 1  a n  4 : :mc n t  i n  t h i s  i e t r z r  a s  w e l l  a s  p r o p o s e  L i a r  E s c h e l o n  a n d  Q w e s t  e z s r a b h s h
dua l - uack  d iscuss ions : o n e  c r a c k  L o  d z v d o p  a ,s c r - v i c e s  a g r e e me n t  t . b a t l b c n c §ts  b o th
pa'rd¢s, and the other  t_o naoyc fnrvnard in  woxidngoir r  obszades to implementing UNE-P

sw;

I

CONTAINS TRADE SECRET DATA

do ing  bus 'mcss .  Dur r ing  our  d iscuss ion

Our  proposa l  fo r  a  :c rv iccs  E igr rcmcot c0n=F§g  o f  these  p r inc ip le  e lancn ts :

E s c h e io n  w i l l  c o mmi t  t o p u r c h a s e  $ 2 0 0  m i l i e u  f i r m  Qwe s t  o v e r  5  y e a r s .
Escnelon wi l l  pay $5.0 nn i l l ioo to  Qwest i f  lz i . te1-m§n=n-4 the agyreemenr 'm the Erst
2 4  m o n t h s . E s c h e i o n  w i l l  P a y  $ 2 - 5  r g i l l i O n  n o  Q w e s t  i f  i t  r r : : m i n a . t e s  t h e
aglrcemcot 'm the Las: 35 zoontbs. -.-.(N ;
Eschclon vni11 forego switched 2.CC¢$S ?w&cs m I t$ 0 ld  p o r t s . . .

Each-Son wil l  agree Lhasa reciprocal Cornpci ls l i t iOn wil l  not apply to resold por ts..
E s c h e i o n  w i l l  w o r k  o f  L  b u s i n e s s  t o  b u s i n e s s  b a s i s  w i t h  Q w e s t  t o  t h e  f u l l e s t
ex tent  poss ib le  and wi l l  u t i l ize  the  1<=3=l / r=g11I21°o '  p rocess  on ly  when Esche lon

2gJR2=2bl;,8 l t Idons to issues.
1;

*8?".L

and Qwest fail to ania: at Lnutuually 3§3v-.zabl

I



:vxwvw-Ja*

1
I I

I

P:L(zc '7

Each .*":ilHn, ET £10Q I`¢g
the pm Chdonmq . a S2o0 .

Sp 1n135 . -can both ccl  Of  dcycio - Subgandal

99w . Plug a Comma 'co -YOLL our b - mrnmau Tm Mmlm
u.s1nc5scs. W Y from Q»~¢M is veryAS . .. e 100k fowl Wnmgagmuai I .ac al¢  §11bt3n§d- Ln

for bah OUIUNE . '*°dis¢u--manonshi °d 3bo\n- P - L.. Qng this P UPOn
39r:€m L° 0mP2ni¢$v PT'°l¢€:, ET h C" ' PwP0sal we

sub3¢¢°° H°w=v "go"l=ss of CIQD bqjc . -~ Cr withIo cggms- ,  Ul i l c  - '=~'i1:1t1 Vcatha .
C s n c m , .  1V€ ev i l 15 of  the 3 V;~¢ I 13 5132

Tcsdm ch¢1on has . Out pm `l-Hr wnc l uds c8q21
tHy 1315'. Cm,§'{\,1 013' plnthas

:xp<n' c . .Medan " * \ M d  2 .  ccm c vmh QWCSUs USE i> On UNg.p Cr 7] Wat

. .  PT0d . ¢V¢TY s* BCI 0gcrin *Bio P1"°€¢» -4;vv,,

. UNE-P 0§e531u'¢
.. . and rcmalm a ccnmral

. . . . 271
all our stares. wi l l  be i l i ad partlcxpatr: 111

tcsdmony will be Sled in Colorado in czriy Scptétdiéi. Eschelon imcncis to épée on its

NQNPUBLIC DOCUMENT ,

•

•

9

1

9

•

Eschclon will actively pardciparé in Qwcsfs 271 proceedings and will support
Qwsfs application when an acceptable agreement is created.

Qwest will apply UNEP pricing to all of Es::hclon's resold lines bc§lr1DiH8 lay

20,2000. .. - 7 _ _ ld
Qwest will price UNE-P lines for Eschelon., including Eschclon s cx1suI18 russo
fi lm a a 55% discount to Qwest's mai l pieing on Mae: lacs upon ac scunon
of Mis 39-csmcnt. This discount win allow Eschclon w scctnr a 50%. gwss
Anna,g;m on UNE_P um whifil évnllwr no Mal provide by other ILE Cs
UNE.P oEcrings- -. . n  . .
Q'w§I will maintain UNE-P prices for Eschclon at the lost or czthn the prices
than-¢sL11t&omrh=55%di$coumoratzhclowmrpzicnszrnnakss UNE-P M

arvailablc to my other P2=ftY-

Qwest will provide a 25% discount on its whc51*=1c: arcs for UNF5, collocaliou»
and rmalc services and on ii~-»-wlfwrd :arcs for other tclccommimiczhons so-vices
such 5 OS and DA. This discmml shill apply to all scrvicss Eschclon p=I==f*1aS=S

Qw¢st will not assess tzrvnivwtion penalties on its customers who- switch IO
Eschclon and will waive suchIvmldcs on Esc:h:lon's initial customer base.. _
Qw¢g: and Eschelon will cszablish service quality -standards for 'Dl1St2H213=0°-»

repair, and billing scrvict: performance "for all 9218.
=srab1ish=d for 8wi rnar8iwl. and poor s¢vi=== . win
Qom will provide a l0% credit if it &its to pmvid: good scrv1c=. Qom
p1-uviqlc a 25% credit init fails to provide Mmgivwl scrvic¢-

. AS You know,

| 4» .» |4 i i \ "14 ' **

a s

Srandz:rds wiUb¢

with
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Page 3

To dale, Qwest has simply not performed as we an unable to achieve any UNE-P
beneiiL We have been given conflicting information about the ordering pz'oc::~;<., little
infonnaNon about what actually happens in the provisioning process, and incomplete and
contradictory information abo such essential makers as fear: offerings, taxation, and
p i i n g . We were told by Qwest in .Tune that we could begin placing UNE-P orders.
Despite multiple conferences, cooversaiions, and ordering arrempls, Eschelon still cannot
successfully place UNE-P orders. .

While we are willing to eXec re UNE-P amendments, om' nego1"?='f9nv team his
had a VCTY difficult time Lm """k"*'8 3-HY pT0g:rcss-because Qwest cannot acplain or Justify
its umstencc on certain provzsmons. The message we have nxeived i'0m Qs=si's

negotlaiors 15 the: we must $191 the amendment M Qwest has written it or we will
continue tn experience problems. .

Owe position crams as ac have snaked before: our interconnection agJrc=rn¢nys
give us the right to comb_inaNorLs and Qwest is not making cornbinaiions available to us-
Qw¢sL must nnakfgood the economic dannagc Eschelon is spEc:ing as a qgossqucncc of
Qwest's refusal to provide combination;

with Qwest Io implement UNE-P .» ~.» v1cc and Lo

Because we cannot be certain of sL1cc:5sfLLUy concluding a large:-scale scrviczs
28,1'€€U1CIll, we must move forward with the UNE~P proc~:L We would picfcr to work

_ . . . report on our mu s in 271
1rK<>~==<=<i1r1gs- U -P 15 Lmponam enough to Eschclon Thai we muM pursue: it in the
rcgulalory arenaLowe cannot succeed in the businessc.L~.L2- . .

AS a concluding ootc, I also wit to rspéni formally to I8331ct£8 of A¢c&on
.t.hotha1thc did `éli " n e o cm21,2000. Wea8ww1 Y u co :nm rypmvlslo w'ithr5p¢¢zu;yo\xr

wflusr to trevar the mc-ting as ssrdmcnt negotiations tmdcr Rule 408, as Jai Oxley

have hw aid pub1i¢*y =k»dv.3
as the Mirnnmom r1-mwvvd casein winch the Milnncsom c° =====11s==;

ordcrd Qwcsrm?1<m&= UNE-P in CLEC; Also; many ofthc 15su:s ac v.-in
also being day with by our prtgVisionjng teams

agnczrnénts govern contd-orial i.nilormarion shazjcd. m our mccnng.

1°  ¢dd1ningourcn1Ionthcl2"",
we have and wi.l1'bc

proc==di1r18$ such

does not render UNE-P1'r1=~w»~ts conidcntial. 8 to

:went simply needs to be narrowly

consrrucé 10 - Qr sctdancnt discussions Md. not the

types 1ssu¢s that gcncIally

. ' _ _ . ..: ,'1' "."}é1r£ i==Simply discussing the same xssucs m our just rccmt =° » f=m=W==§; m .

. =:.. . -» - - ` of the
consider Rule 408 uczmcnt for sralmcnts gcoumely hnkasi to spcclDc r5ohmoI1

discsing ybgfth
dcdt with dmi8g §Mmrc

confGtnc= cM on August 224

8

.L\...}1-*

YOLIF rcqu::§t.appczr$ to be too broad. Many of the

\.»°a P...

oth.-:r members of our

similar calls or meetings

3$45 ser forth in our July _
issues that actually fall Mio the

of issul=s we are be 5 m Bu;-
b e l i e v e | . I ' '

orders- .\amhnfus should cnnxinueto » nd==I= wh=r1 w=§4'° *°
I request that

this letter receive Rule 408 oearmeor. NONPUBUC DQCUMBNT
481 _.

zo,2oo01==m=-.su¢m;'§i¢Ei=mn
xcalnnn _ ggbur

W: this can 858u5510ns we .

w=m,¢¢,¢,s;ng§=¢hmi=su==md==kz1miu===iv¢R1u=408 u==1=====L
' !*¢u-
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Page 4

We look forward to furt&1er discussions- I .4-'?,,.-,9r-1 Audra:y's suggestion in our
telephone conversation of Wednesday evcnyinng that ac consider an "mtcmn" 4 . .ll»"nt
ashlar Would provide Esthelon with some tennpmazy economic bcnciE Md mum the

pr=ss=1== to p1'° 11rpt1v nnncplcrnezxt UNE-P. I would c;1'¢="mly =t1==m"m~19n1h¢ diseusgian of
such an ag1r-"m::n1, but because of obvious time const » $m<I think both parties will be
berrersav=:di fw=bcginzoreso1veUNE» pissus,aleastmmri lsuchanizzteri rn
agreement can be solidiiid. .  -

CONTAINS TRADE SECRET DATA

NONPU8UC DOCUMENT

Rjchzaurd Smith
Prcsidcnz
612-436-6625

Sinccrciy,
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| .
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Lyme Powers, CPA .
Vic: Prcsidcnl, Custozncr Opcrzdons
612436-6642
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SUBJECT TO RULE OF EWDENCE 408

. CONFIDENTIAL AMENDMENT TO
CONFIDENTIAUTRADE SECRET STIPLJLAT\ON

This Amendment to the Confidential/Trade Secret Stipuiation Between ATl
and LJ S WEST ("Agreement"), is hereby entered into by Qwest Corporation
("Qwest"), formerly known ask S WEST, inc., and Eschelon Telecom, inc.
("Eschelon"l, formerly known as Advanced Telecommunications, inc., d/b/a Cady
Communications, inc., Cady Telemanagement, inc., American Telephone
Technology, inc., Electro-Tel, Inc., and Intellect, inc, (hereinafter referred to
as the "Parties" when referred to jointly) on this lath day of November, 2000.
This Amendment adds terms to.the Confident-iai/Trade Secret Stipulation
Between ATl and U S WEST dated February 28, 2000. The Parties _
acknowledge the recitals and terms contained in the Confidential/Trade Secret
Stipulation Between ATi and U S WEST and seek to resolve differences which
existed between the Parties as of that date, and continue as of the date of this
Agreement, including differences relating to service duality. _ . .

ADDITIONAL RECITALS

1, Disputes have arisen between the Parties as to the erfective date of
Escheion's ability to provide services through the unbundled network element
("LJNE") platform. Escheion claims that it was eligible to receive oiatform rates as
of March 1, 2000. , _

2. Qwest believes treat Escr1e\on was unable to provide services
through the unbundled network element t:>\atform as of March 1, 2000.

3. in an attempt to finally resolve the issues in dispute and to avoid
delay and costly litigation, the Parties voluntarily enter into this Confidential
Agreement to resolve all disputes, claims and controversies between the Parties,
as of the date of this Confidential Agreement that relate to the matters addressed
herein, and Escheion releases Qwest from any claims regarding the issue as
described herein.

CONFIDENTIAL AGREEMENT

1. .T°he Parties enter into this.Agreement in consideration for the terms
described below, and Escheion's release of any claims that can or Could have
been brought against Qwest because Escheion was providing services through
resale of finished services instead of providing service through unbundled
network elements. Esc felon claims that it had the right to elect platform prices
as of March 1, 2000, while Qwest disagrees with Escheion's claim, as described
above.



2. Esc felon agrees to purchase from Qwest, under this agreement'or
any other agreement between the parties, at least 315 million (fifteen million
dollars) of telecommunication services and products between October l, 2000
and September 30, 2001. in consideration for Esc felon's agreement to make
such purchases and for such other good and valuable consideration set forth in
this agreement and documented in Qwest's November 15, 2000 letter, Qwest
agrees to pay Esc felon 310 million by no later than November 17, 2000 to
resolve all issues, outstandingthrough the date of execution of this agreement,
related to the UNE platform and switched access. Further, Qwest will pay to
Eschelon the revenue Qwest billed to iXCs at Qwest's established switched
access rates for Esc felon platform end users for usage for the month of Qctober
2000. Qwest will pay this amount to Eschelon within 30 days of the date Qwest
receives WTN information for Eschelon for all of October 2000, For any month
(or partial month), from November l, 2000 until the mechanized process is in
place, during which Qwest fails to provide accurate daily usage information for
Eschelonls use in billing switched access, Qwest will credit Eschelon 313.00 (or
pro rata portion thereof) per Platform line per month as long as Eschelon has
provided the \/VTN information to Qwest After the mechanized process is in
place, Escheion and Qwest will use the established escalation procedures if a
dispute arises, Qwest will credit the inC and other companies for daily usage
traffic that Qwest provides to Esc felon to bill to the INC (to eliminate double
billing). .

In the event that Escheton does not purchase, under this agreement or
any other agreement, 315,000,000.00 (fifteen million doiiarsl in
telecommunications services and/or products within the time frame set forth
above, Escheloh shalt, by December 31, 2001, make a pro rata refund of the
payment received from Qwest.

3. Eschelon shall provide to Qwest consulting and netWork-related
services, including_but not. limited to processes and procedures relating to
wholesale service quality for local exchange service ("Services"). These
Services will address numerous items, including loop cutover and conversion,
repair, billing'and other items agreed upon bathe Parties. The Services may
include all lines of business and methods of local market entry used Oy Esc felon.
Escheion agrees to utilize knowledgeable and experienced personnel for the
Services; Eschelon further agrees to assign, upon request, up to two full time
representatives dedicated to working with the Qwest account team or other
Qwest organizations to facilitate handling of provisioning issues. The Parties
agree to meet together (via telephone, live conference, or otherwise) as
necessary to facilitate provisioning of the Services. Executives from both
companies agree to address and discuss the progress of the Services at
quarterly meetings to begin in 2001 and continue through the end at 2005. in
consideration of Escheion's agreement to provide Services and for such good
and valuable consideration set forth in this agreement, Qwest agrees to pay



Escheion an amount that is ten percent (10%) of the aggregate billed charges for
alt purchases made by Escheion from Qwest from November 15, 2000 through
December 31 2005. Eschelon will invoice Qwest annually. Payment is due
within 30 days of the invoice date. in the event that the Confidential Purchase
Agreement between Escheion and Qwest (as at the same date as this
Agreement) is terminated, this paragraph of this Agreement also terminates
simultaneously with termination of that Confidential Purchase Agreement and
any payments made pursuant to this paragraph as at the date of termination will
be promptly returned to Qwest. in addition, if Esc felon fails to meet its lpurchase
commitments under sections 2, 2.1, 2.2, 2.3, 2.4 or 2.5 at the Confidential
Purchase Agreement, Escheion will promptly return to Qwest any payments
made pursuant to this section.

4. If the Parties fail to finalize the implementation Plan by April 30,
2001, as required by the Parties' Escalation Procedures Agreement, they agree
to immediately terminate the Purchase Agreement, the Confidential Billing
Settlement Agreement, this Amendment to the Confidential/Trade Secret
Stipulation, the Escalation Procedures Agreement, and the interconnection
Agreement Amendment, all dated November 15, 2000, and cooperate ingot
faith to determine and promptly returnth each other all at the economic benefits
each received from the other in consequence at those Agreements, Moreover,
ail of the claims, whether in law or in equity, that either Party released or
discharged in those Agreements shall be restored to them. 7

I

5. The Parties wiil address in their quarterly meetings appropriate
price adjustments for the_telecommunications services and products purchased
by Eschelon a.nd'Qwest in the preceding quarter, .

6. For valuable Consideration mentioned above, the receipt and
sufficiency of which are hereby acknowledged, Eschelon does hereby release
and forever discharge Qwest and its associates, owners, stockholders, .
predecessors, successors, age-nts, directors, officers, partners, employees,
representatives, employees of affiliates, employees of parents, employees of
subsidiaries, affiliates, parents, subsidiaries, insurance carriers, bonding
companies and attorneys, from any and all manner of action or actions, causes
or causes of action, in law, under statute, or in equity, suits, appeals, petitions,
debts, liens, contracts, agreements, promises, liabilities, claims, affirmative
defenses, offsets, demands, damages, losses, costs, claims for restitution, and
expenses, of any nature whatsoever, fixed or contingent, known or unknown,
past and present asserted or that could have been asserted or could be asserted
in any way relating to or arising out of the disputes matters addressed in .
"Additional Recitais" paragraphs l and 2 above, including all disputes related to
the UNE platform and switched access.



7. The terms and conditions contained in this Confidential Agreement
shall inure to the benefit of, and be binding upon, the respective successors,
affiliates and assigns of the Parties.

8. Esc felon hereby covenants and warrants that it has not assigned
or transferred to any person any claim, or portion of any claims which is released
or discharged by this Confidential Agreement.

9. - The Parties agree that they will keep the substance of the -
negotiations and/or conditions of this settlement and the terms orlsubstance of
this Confidential Agreement strictly confidential. The Parties further agree that
they will not communicate (orally or in writing) or in any way disclose the
substance of the negotiations and/or conditions of this settlement and the terms
or substance of this Agreement to any person, judicial or administrate agency or
body, business, entity or association or anyone else for any reason whatsoever,
without the prior express written consent of the other Party unless compelled to
do so by law or unless Esc felon pursues an initial public offering, and then only
to the extent that disclosure by Escheion is necessary to comply with the
requirements of the Securities Act of 1933 or the Securities Exchange A_ct of
1934. in the event Esc felon pursues an initial public offering, it will: (1) first
notify Qwest of any obligation to disclose_some or all of this Confidential
Agreement; (2) provide Qwest with an opportunity to review and comment on
Escheion's proposed disclosure of some° or all of this Confidential Agreement;
and (3) apply for confidential treatment of the Confidential Agreement It is
expressly agreed that this confidentiality provision is an essential element of this
Confidential Agreement and negotiations, and all matters related to these
matters, shall be subject to Rule 408 of the Rules of Evidence, at the federal and
state level. . -

10. In the event either Party initiates arbitration or litigation regarding
the terms of this agreement or has a legal obligation which requires disclosure of
the terms and conditions of this Confidential Agreement, the Party having the
obligation shall immediately notify the other Party in writing of the nature, scope
and source of such obligation so as to enable the other Party, at.its option, to
take such action as may be legally permissible so as to Protect the confidentiality
provided in this Agreement.

11. This Confidential Agreement constitutes en agreement between the
Parties and can only be changed in a writing or writings executed by both
Parties. Each of the Parties forever waives all right to assert that this
Confidential Agreement was the result of a mistake in law or in fact.

12. This Confidential Agreement shall be interpreted and construed in
accordance with the laws of the State of Minnesota, and snail not be interpreted
in favor or against any Party to this Agreement.
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13. . The Parties have entered into this Confidential Agreement after
conferring with legal counsel.

14. In the event that any provision of this Confidential Agreement
should be declared to be unenforceable by any administrative agency or court of
law, either Party may initiate an arbitration under the provisions of section 14
below within 90 days of such declaration, to determine the impact of such
declaration on the remainder of this Confidential Billing Settlement.Agreement.
The arbitrator shall have the authority to determine the materiality of the provision
and any appropriate remedies, including voiding the agreement in its entirety. If .
neither Party initiates such an arbitration within 90 days, the remainder of the
Confidential Agreement shall remain in full force and effect, and shall be binding
upon the Parties hereto as if the invalidated provisions were not part of this
Confidential Agreement.

15. Any claim, controversy or dispute between We Parties in
connection with this Confidential Agreement shall be resolved by private and
confidential arbitration conducted by a single arbitrator engaged in tea practice of
law underthethen current rules of the American Arbitration Association._The
arbitration sNail be conducted in Minneapolis, Minnesota. Each Party shall have
the right to seek from a court of appropriate jurisdiction equitable or provisional
remedies (such as temporary restraining orders, temporary injunctions, and the
like before arbitration Proceedings have been commenced and an arbitrator has
been selected Once an arbitrator has been selected and the arbitration
proceedings are continuing, thereafter the sole jurisdiction with respect to
equitable or provisional remedies shall be remanded to the arbitrator. Any

_ arbitrator shall be a retired judge or an attorney who has been licensed to
practice for at least ten (10) years and is currently licensed to practice in the state

of Minnesota. 'The arbitrator shall be selected by the Parties within fifteen (15)
business days after a request for arbitration has been made bone of the Parties
hereto. if the Parties are unable to agree among themselves, the Parties shall
ask for a panel of arbitrators to be selected Of the AmeriCan Arbitration
Association. If the Parties are unable to select a sole arbitrator from the panel
supplied by the American Arbitration Association within ten (10) business days
after such submission, the American Arbitration Association shall select the sole
arbitrator. The Federal Arbitration Act, 9 U.S.C §§ 1-16, not state law, shall
govern the arbitratibility of all disputes.. The arbitrator shall only have the -
authority to determine breach of this Agreement and award appropriate
damages, but the arbitrator shall not have authority to award punitive damages.
The arbitrator's-decision shall be final and binding and may be entered in any
court having jurisdiction thereof. Each Party shall bear its own costs and
attorneys' fees and shall share equally in the fees and expenses of the arbitrator,
except that the arbitrator shall have the discretion award reasonable attorneys' .
fees and costs in favor of a Party if, in the opinion of the arbitrator, the dispute
arose because the other Party was not acting in good faith.
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16. The Parties acknowledge and agree that they have a legitimate.
billing dispute about the issues described in this Confidential Agreement and that
the resolution reached in this Agreement represents a compromise of the Parties'
positions. Therefore, the Parties agree that resolution of the issues contained in
'this Agreement cannot be used against the other Party, including but not limited
to admissions.

17,
by facsimile.

This Confidential Agreement may be executed in counterpaNe and
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IN WlTNESS THEREOF, the art es have caused time Confider tel
Agreement to be executed as of in s 158*' do/ of November 2000.

Esc felon Telecom, Inc.

. . ,r-By. ,_ 9 3

Qwest Corporation

ET/_

Title. 9; | . I.| 1-C/'~,_ / Qc; (`J Title:

Date: \\ /vs" /r~ (` Date:

9
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IN WITNESS THEREOF, tEe Part ies have caused th is  Confidentia l
Agreement to be executed as of th is  19"  day of November 2000.

Escheion Telecom, Inc.

By:

Qwest co

By:

Title: Title: F;vl° \

Date; Date: M . -O
ADDroved as to f3g3l

Nov 1 5
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SUBJECT TO RULE OF EVIDENCE 403

Confidential Purchase Agreement

This Purchase Agreement ("PA") is made and entered into by and between Esclielon
Telecom, Inc. and its subsidiaries and affiliates ("Eschelon") and Qwest Corporation and its
subsidiaries ("Qwest") (collectively, the "Parties") effective on the let day of October , 2000.

The Parties have entered in to enter into this PA to facilitate and improve their business
and operational activities, agreements and relationsl'iips. in consideration of the covenants,
agreements and promises contained below tliePaities agree to the following:

l. This PA is entered into between the Parties based on the following conditions, which are
a material part of this agreement:

l.l This PA shall be binding on Qwest and Esc felon and each of their respective
subsidiaries, affiliated corporations, successors and assigns.

1.2 This PA may be amended or altered only by written instrument executed by an
authorized representative of both Parties.

1
1

1.3 The Parties, intending to be legally bound, have executed this PA effective as of
October l, 2000, in multiple counterparts, each of which is deemed an original, but all of which
shall constitute one and the same instrument.

1.4 Unless terminated as provided in this section, the initial term of this PA is from
October l, 2000 until December 3 1, 2005 ("initial Term") and this PA shall thereafter
automatically continue until either Party gives at least six (6) months advance written notice of
termination. This isPA can only be terminated during the term of the agreement in the event of
a material breach of the terms of this Amendment which remains unresolved and uncompensated
following application of the dispute resolution provisions of this agreement.

. 1.5 All factual preconditions and duties set forth in this PA are intended to be, and are
considered bathe Parties to be, reasonably related to, and dependent upon each other. -

~l .6 If either Party's performance of this PA or any obligation under this PA is
prevented, restricted or interfered with by causes beyond such Parties' reasonable control,
including but not limited to acts of God, fire, explosion, vandalism which.reasonable precautions
could not protect against, storm or other similar occurrence, any law, order, regulation, direction,
action or request of any unit of federal, state or local government, or of any civil or military
authority, or by national emergencies, insurrections, riots, wars, strike or work stoppage or
material vendor failureS, or cable cuts, then such Party shall be excused from such performance
on a day-to-day basis to the extent ofsiich prevention, restriction or interference (a "Porce
Majeure"). .

1.7 _

conditions of this PA and the terms or substance of this PA strictly confidential. The Parties
further agree that they will not communicate (Orally or in writing) or in any way disclose the

The Parties agree that they will keen the substance of the negotiations and/or

I
i
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substance of the negotiations and/or conditions of this settlement and the terms or substance of
this PA to any person, judicial or administrative agency or body, business, entity or association
or anyone else for any reason whatsoever, without the prior express written consent of the other
Party unless compelled to do so by law or unless Escheion pursues an initial public offering, and
then only to the extent that disclosure by Eschelon is necessary to comply with the requirements
of the Securities Act of 1933 or the Securities Exchange Act of 1934. In the event Eschelon
pursues an initial public offering, it will: ll) first notify Qwest of any obligation to disclose
some or all of this PA, (2) provide Qwest with an opportunity to review and comment on
Eschelon's proposed disclosure of some or allot this PA, and (3) apply for confidential
treatment of the PA. It is expressly agreed that this confidentiality provision is an essential
element of this PA and negotiations, and all matters related to these matters, shall be subject to
Rule 408 of the Rules of Evidence, at the federal and state level.

9

In the event either Party initiates .arbitration or litigation regarding the terms of this
agreement or has a legal obligation which requires disclosure of the terms and conditions of this
PA, the Party having the obligation shall immediately notify the other Party in writing of the
nature, scope and source ofsueh obligation so as to enable the other Party, at its option, to take
such action as may be legally permissible so as to protect the confidentiality provided in this PA,

1.8 Neither Party will present itself as representing or jointly marketing services with
the other, or market its services using the name of the other Party, without the prior written
consent of the other Party.

.1.9 Any claim, controversy or dispute between the Parties iii connection with this PA
shall be resolved by private and confidential arbitration conducted by a single arbitrator engaged
iii the practice of law under the then current miles of the American Arbitration ASsociation. The
arbitration shall be conducted i_n Denver, Colorado. Each Party shall have the right to seek from
a court of appropriate jurisdiction equitable or provisional remedies (such as temporary _
restraining orders, temporary injunctions and the like) before arbitration proceedings have been
commenced and an arbitrator has been selected. Once an arbitrator has been selected and the
arbitration proceedings are continuing, thereafter the sole jurisdiction with respect to equitable or
provisional remedies shall be remanded to the arbitrator. Any arbitrator shall be a retired judge
or an attorney who has been licensed to practice for at least ten (10) years and is currently
licensed to practice in the state of Colorado. The arbitrator shall be selected by the parties within
fifteen (l 5) business days after a request for arbitration has been made by one of the Parties
hereto. If the Parties are unable to agree among themselves, the Parties shall ask for a panel of
arbitrators to be selected by the American Arbitration Association. If the parties are unable to
select a sole arbitrator from the panel supplied by the American Arbitration Association within
ten (l0) business days-after such submission, the American Arbitration Association shall select
the sole arbitrator. The Federal Arbitration Act, 9 U.S.C. §§ 1-16, not state law, shall govern the
arbitrability of all disputes. The arbitrator shall only have the authority to determine breach of
this Agreement and award appropriate damages, but the arbitrator shall not have the authority to
award punitive damages. The arbitrator's decision shall be Sinai and binding and may be entered
in any court having jurisdiction thereof. Each party shall bear its own costs and attorneys' fees
and shall share equally in the fees and expenses of the arbitrator, except that the arbitrator shall
have the discretion to award reasonable attorneys' fees and costs in favor of a Party if, in the

1
r
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opinion of the arbitrator, the dispute arose because the other Party was not acting in good faith.

1.10 This PA shall be interpreted and construed in accordance with the laws of the
State ofColorado, and shall not be interpreted in favor or against &my Party to this Agreement.

1.11 This PA constitutes an agreement between the Parties and can only be changed in
a writing or writings executed by both Parties. Each of the Parties forever waives a11 right to
assert that this agreement was the result of a mistake in law or in fact.

1.12 This PA may be executed in counterparts and by facsimile.

In consideration of the agreements and covenants set forth above and the entire group of
covenants provided in section 3,Eschelon agrees to purchase from Qwest, or one omits affiliates,
during the Initial Term of this PA, at least S150 million worth of telecommunications, enhanced
or information services, network elements, interconnection or collocation services or elements,
capacity, termination or origination services, switching or fiber rights (the "ProdLicts"). If `
Esc felon fails to meet this purchase commitment, this agreement is terminated and Eschelon will
be required to pay Qwest a 310 million penalty.

4 I

2.1 Subject to the provisions of this section 2, from January l, 2001 to December 31,
2001, Esc felon will purchase, under this agreement or any other agreement between the parties,
a minimum of$l6 million of Products and in the event purchases by Escheion do not meet this
minimum, Eschelon agrees to make a payment to Qwest, no later than January 15,, 2002, in an
amount equal to the difference between actual purchases and the minimum. If Eschelon fails to
meet this purchase commitment, this agreement is terminated and Esc felon will be required to
pay Qwest a penalty otlSl0 million which is the equivalent of63° /9 ot'its 2001 annual revenue
commitment to Qwest.

2.2 Subject to the provisions of this section 2, from January l, 2002. through
December Bl, 2002, Eschelon will purchase a minimum ofS24 million of Products, and in the
event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 15, 2003, in an amount equal to the difference between actual
purchases and the minimum. lf Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty ofSl0 million which is the
equivalent of42° /0 omits 2002 annual revenue commitment to Qwest.

2.3 Subject to the provisions of this section SQ from January l, 2003 through
December 31, 2003, Eschelon will purchase a minimum of83l million of Products, and in the
event purchases by Eschelon do not meet this minimum, Esc felon agrees to make a payment to
Qwest, no later than Tanuary 15, 2004, in an amount equal to the difference between actual .
purchases and the minimum. If Escheion fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty ofSl0 million which is the
equivalent of32% omits 2003 annual revenue commitment to Qwest,

2.

2.4 Subject to the provisions of this section 2, from January l, 2004 through
December 31, 2004, Eschelon will purchase a minimum of S37 million of Products, and in the
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event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 15, 2005, in an amount equal Le the difference between actual
purchases and the minimum. lf Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will he required te pay Qwest a penalty of3l0 million which is the
equivalent of27%of its 2004 annual revenue commitment otlQwest.

2.5 Subject to. the provisions of this section 2, from January l, 2005 through
December 31, 2005, Eschelon will purchase a minimum of$42 million of Products, and in the
event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payinentto
Qwest, no later than January 15, 2006, in an amount equal to the difference between actual
purchases and the minimum. lf Eschelon fails to meet this purchase commitment, this agreement
is terminated and Esc felon will be required to pay Qwest a penalty ofSl0 million which is the
equivalent of24% omits 2005 annual revenue commitment to Qwest.

Esclielon's annual and contract term pnrcliase commitments will be reduced
proportionally in the event Qwest sells any exchanges where iris Currently the incumbent local
exchange service provider, but only to the extent that any such sale materially impacts
Esclielonspnrchases from Qwest.

0
'u

_ 3

.I

Eschelon's annual and contract term purchase commitments will be adjusted
proportionally and/or appropriately in the event Eschelon acquires, or merges with, or divests to,
another company where such acquisition, merger or divestiture materially changes Eschelon's
market capitalization, size, markets or Other similar measure, as mutually agreed.

2.6 The Ponies will resolve any disputes pursuant to Escalation Procedures to be
developed by the Parties. '

3. In consideration of the agreements and covenants set forth above and the entire group of
covenants provided in section 2, all taken as a whole, with such consideration only being
adequate if all such agreements and covenants are made and are enforceable,Qwest agrees to
make the Products available for purchase by Eschelon at such rates and on such' terms and
conditions as agreed. »

[Remainder of page intentionally blank]
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Made and entered into on the effective date written above by Esc felon and Qwest.

Esc felon Telecom, Inc. Qwest Corporation

Authorized §gnature Authorized Signature

¢ \m4\ A.S» -'y
Name Printed/Typed Name Printed/Typed

>~42£~~ -  Cr ,  Q  .
Title Title

9
W

4

1

\ \ \»  /)' f".I U

f /
Date

I

Date
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Made and entered into on the effective date written above by Eschelon Md Qwest.

Eschelon Telecom, Inc. Qwest Corporation

Authorized Signature l l .
Authorized Signature M

Name Printed/Typed Name Printedffyped

EV ,D
Title Title

I
v I

M-IS
Date Date
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_ UOCKET no.

NATURE OF ACTION OR DESCRIPTION OF DOCUMENT
Please mark the item that describes the nature of the case/filing:

U T I L I T I E S  -  N E W  A P P L I C A T I O N S

NEW CC&N
RATES
INTERIM RATES
CANCELLATION OF CC8cN
DELETION OF CC&N (TERRJTORY)
EXTENSION OF CC&N ( RRJTQRYI
TARIFP - NEW (NEXT OPEN MEETING)
REQUEST FOR ARBITRATION
(Telecommunication Act)
FULLY OR PARTIALLY ARBITRATED
TNTERCONNECTION AGREEMENT
(Telecom. Act.)
voL9nTARyn~1TER(:o1~rwEcTlon
AGREEMENT (Telecom. Act)

MAIN EXTENSION
CONTRACT/AGREEMENTS
COMPLAINT (Formal)
RULE VARIANCFJWAIVER REQUEST
s1TrnG COMMITTEE CASE
SMALL WATER COMPANY -SURCHARGE (Senate Bill 1232)
SALE OF ASSETS & TRANSFER OF OWNERSHIP
SALE OF ASSETS 84 CANCELLATION QF CC&N
FUEL ADIUSTERJPGA 1
MERGER
FINANCING
MISCELLANEOUS

Specify

02

X

UTILITIES _ REVISIONS/AMENDMENTS TO
PENDING OR APPROVED MATTERS
APPLICATION
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DocKETno.q5-_1 51 B-00~01 09
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TARIFF
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DOCKET NO.
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29

38
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46
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48
24
50
32
47

AFFIDAVIT
EXCEPTIONS
REQUEST FOR INTERVENTION
REQUEST FOR HEARING
OPPOSITION _
CQ1vtPL1ANCE~[TEM FOR APPROVAL
TESTIMONY
COMMENTS

39

STIPULATION
NOTICE OP INTENT
(Only notification of future action/no action necessary)
PETITION
NOTICE OF LIMITED APPEARANCE
OTHER
Specify

D e c e m b e r  1 5 ,
Date

Esc felon Telecom, Inc.
2000 Dennis D. Afters, Senior Attorney

Print Name of As licant/Company/Contact person Respondent/Atty.
(61 2) 436-6P249
Phone

PLEASE SEE NOTICE ON REVERSE SIDE
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December 18, 2000

Deborah Scott
Director, Utilities Division
Docket Control Center
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007-3477

Re:

Dear Ms. Scott:

Enclosed for tiling with the Arizona Corporation Commission, Public Utilities
Division are the original and 10 copies of the above-referenced Amendment to the
Interconnection Agreement which was approved by the Commission on April 28, 2000,
in Docket Nos. T-0105lB-00-0109 and T-03406A-00-0109, Decision No. 62489. This
Seventh Amendment amends several provisions in the interconnection Agreement,
including issues of reciprocal compensation, billing, provisioning, `LJNEs, and pricing,
among others. The Amendment will be filed in all states in which Eschelon and Qwest
have an Interconnection Agreement.

l have enclosed an extra copy of this letter. Please date stamp and return it in the
stamped, self-addressed envelope also enclosed.

Enclosures

cc:

Seventh Amendment to the Interconnection Agreement between Eschelon
Telecom of Arizona, Inc. and Qwest Corporation
Docket Nos.: T-010518-00-0109 and T-03406A-00-0109

Laurie Korneffel, Senior Attorney, Qwest Corporation
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Dennis D. Ahiers
Senior Attorney
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AMENDMENT NO. 7 TO THE INTERCONNECTION AGREEMENT

BETWEEN

ESCHELON TELECOM OF ARIZONA, INC.

AND

QWEST CORPORATION

IN

ARIZONA

J
4

/.J

1
'I

I

r

This Amendment No. 7 (Amendment) is, made and entered into between Eschelon Telecom of
Arizona, Inc. (Esc felon) f.k.a. Advanced Telecommunications, Inc.land Qwest Corporation
(Qwest) f.k.a. U S WEST Communications, Inc.

Escheion and Qwest entered into an Interconnection A_greement(Agreernent) for service-in the
state of Arizona which was approved by the Arizona Corporation Commission (Commission) on
April 28; 2000, in Docket Nos. T-0105 IB-000109 and T-03406A-00-0i09, DeciSion No. 62489.
The parties now wish to amend the Agreement as provided in this Amendment, the terms of
which are attached. .

"We
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INTERCONNECTION AGREEMENT AMENDMENT TERMS

This Amendment Agreement ("Amendment") is made and eNtered into by and
between Eschelon Telecom, Inc., and its subsidiaries, ("Escheion") and Qwest
Corporation l"Qwest") (collectively, the "Par'ties") on this lath day of November, 2000.

The Parties agree to) ire this Amendment as an amendment to all Intercoruieetion
Agreements ("Agreernents" and, singularly, "Agreement") that they are currently
operating under Or that they may enter into prior to December 3 t, 2005, with the
Amendment containing the following provisions:

I. This Amendment is entered into between the Parties basel on the following
conditioNs, with such conditions being integrally and inextricably a material part of this
agreement:

L l Within 30 days of the Parties' execution oil this Amendment, Escheion
agrees to have purchased, and lo continue to purchase througlLQut the terms of this
Amendment, at least 50,000 access lines from Qwest (throughout the 14-state area where
Qwest is an 'incumbent local exchange carrier), all of which are to be business lines, not
residential lines. "Access lines" include lines purchased for ttnbundlecl loops, whether
purchased alone Orin combination with other network elements

r
I

1.2 Qwest and Eschelon agree, that within 30 days of the Parties' execution of
this Amendment, they will execute :In agreement, on a region-wide basis, for the
exchange_of local traffic, including Internet-related traffic, on 2. "bill and keep" basis, that
provides for the mutual recovery of costs through the offsetting of reciprocal 'obligations
for local exchange traffic that originates with a customer ozone company and terminates
to a customer of the other company provided, however, that these provisions will not
affect or avoid the obligations to pay the rates set out on Attachment 3.2. -

1.3 The Parties wish to establish a business-to~bLisiness relationship and have
agreed that they will attempt to resolve all differences or issues that may arise under the
Agreements or this Amendment under an escalation process to he established between the
Parties.

1.4 The Parties agree that the rems and conditions contained in this
Amendment are Eased on Esc felon's current characteristics, which include service to
business and Centrex-related customers and includes a fair representation of all
businesses, with no large proportion of usage going to a particular type of business.

. 1.5 The Parties agree that the terms and conditions contained in this
Amendment are based on the characteristics ofEscllelon's service, which does not
include identifiable usage by any particular type refuser.
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1.6 This .Amendment shall be deemed effective on October l, 2000, subject to
approval by the appropriate state commissions, and the Parties agree to implement the
terms o f  the  Amendment  e f f ect ive  October l ,  2000.  Th is  Amendment  wi l l  be
incorporated in any future Agreements, but noth.ing in any new Agreement will extend
the termination date of this Amendment or its terms beyond the term provided herein.
Nothing in this Amendment wil l  extend the term of  any exist ing interconnection
agreement. This Amendment and the underlying Agreements shall be binding on Qwest
and Eschelon and their subsidiaries, successors and assigns.

1.7 In interpreting this Amendment, all attempts will be made to read tile
provisions of this Amendment consistent* with the underlying Agreements arid all
effective amendments. In the event that there is a conflict between this Amendment and
an Agreement or previous amendments, the terms and conditions of this Amendment
sNail supersede all previous documents,

l . s Except as modified herein, the provisions of the Agreements shall remain
in full force and effect. This Amendment may not be further arncnded or altered except
by written instrument executed by an authorized representative of both Parties. This
specif ically explodes amendments resulting f rom regulatory or judicial decisions

regarding pri'cing of Linbundled network elements, which shall have no etTect on the
pricing offered under this Amendment, prior to termination of this Amendment.

1.9 The Pzntics intend that this Amendment be effective as OF October l, 2000,
:Md have executed the Agreement in multiple cottnterpzwts, each of which is deemed an
original, but all ofwltich shall constitute one and the same instrument.

1.10 Unless terminated as provided in this section, the term of this Amendment
is from October l, 2000 until December 31, 2005 This Amendment can be teirninated
only in the event that both Parties agree in writing.

l . l l In the event of termination, the pricing, terms, and conditions for all
services and network elements purchased Linder this Amendment shall immediately be
converted, at the option of Eschelon, to either prevailing prices for combinations of _
network elements, or to retail services purchased at the prevailing wholesale discount. In
either case, if and to the extent conversion of service is necessary, reasonable and
appropriate cost based nonrecurring conversion and/or nonrecurring charges will apply.

1.12 Aiifactual preconditions and duties set forth in this Amendment are
intended to be, and are considered by thePar'ties to be, reasonably related to, and
dependent upon each other.

1.13 To the extent any Agreement does not contain a force majeure provision,
then if either Party's performance of this Amendment or any obligation under this
Amendment is prevented, restricted or interfered with by causes beyond such Parties
reasonable control, including but not limited to acts oflGod, Hre, explosion, vandalism

V
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which reasonable precautions could not protect against, storm or other similar occurrence,
any law, order, regulation, direction, action or request ollany unit of federal, state or local
government, or of any civil or military authority, or by national emergencies,
insurrections, riots, wars, strikes or work stoppages or material vendor failures, or cable
cuts, then such Party shall be excused from such performance on a do;/~to~day basis to the
extent ofsucli prevention, restriction or interference (a "Force lviajeure").

1.14 Neither Party will present itself as representing or jointly marketing
services with the other, or market its services using the name of the other Party, without
the prior written consent of the other Party.

2. In consideration of the agreements and covenants set f`ortli above and the entire
group Qr covenants provided in section 3, alltaken as a whole and fully integrated with
the temps and conditions described below and throughout this Amendment, with such
consideration only being adequate if all such agreements and covenants are made and are
enforceable, Esclieion agrees to the following:

2. i To pay Qwest St() million to convert to the Platform and to be released
from any termination liabilities associated with Esc felon's existing contracts for resold
services with Qwest as_set out iii the A-ttaclimcnt to section 3.2. . .

2.2 To purchase from Qwest during the term of tills Amendment, at least S 150
million woitli of services and elements (the_"Seiviees"). Based on all the temps and
conditions contained herein, including the purchase commiunent o5S150 million, .-" »  "
Escheion may also purchase from Qwest, on a Platform basis and at retail rates, DSL and
voice messaging service.

2.3 As set forth in section i.l of this Amendment, Esclielon aétrees to
purchase from Qwest, during each of the five calendar years of this Amendment, a
minimum of 50,000 business access lines, and to maintain on Qwest access lines to end
users at least 80% (in terms of physical facilities) otlEschelon's local exchange service in
the region where Qwest is the incumbent local exchange Carrier, In addition, 'ay
December 31, 2001, Eschelon agrees that at least. 1000 business access liNes will be
maintained in at least eight of the eleven markets (Minneapolis, St. Paul, Seattle, Tacoma,
Portland, Salem, EugeNe, Denver, Boulder, Salt Lake City, Phoenix) in which Eschelon is
doing business and Qwest is the incumbent local exchange carrier. Esc felon further
agrees that it viii meet or exceed the following schedule of growth in its purchase of

business access lines:

1.15 This Amendment may be executed in counterparts arts by facsimile.
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YEAR AGREED LINE
COUNTS AND

ANNUAL PERCENTAGE
GROWTH OE AGREED
LINE COUNTS .

end 0f2000
2000 -. 2001
2001 2002
2002 .. 2003
2003 2004
2004 2005

50,000 lines

80,000 lines

110,000 lines

140,000 limes

170,000 lines

200,000 MI13$

60%

37%

27%

21%

18°/o

The growth in lines identified above refers to end of the year agreed hue counts. This
minimum line coininitntent will be reduced proportionally in the event Qwest sells any
exchanges where it is currently the incumbent local exchange service provider, but only
to the extent that any such sale materially impacts Eschelon's purchase Of recess lines
from Qwest. For purposes otlthis provision, access lines include lines purchased for
unbundled loops, whether purchased alone or in combination with other network 1
elements. » `

Q
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7,4 To place orders For the Products offered in Lois Amendment, and for
i`<:nlLlres associated will such product, Esc felon will use one of nm electronic interfaces

offered by Qw€s£.

2.5 During the temp of the Amendment, Eschelon and Qwest will adopt and
follow ii iii and keep arrangement for reciprocal compensation, as described in section
ll. In addition, Esc felon agrees to be financially responsible, and make arrangements
with other carriers, for any reciprocal compensation and switched access charges for
traffic between Eschelon and carriers other than Qwest, .

2.6 \Vithin'the i4-state region wherein Qwest serves as the incurnloent local
exchange carrier, Eschelon agrees: la) to operate in, and to continue operating in, at least
eleven markets within the 14-state region, (b) that.the next six new markets that it enters
will be within the l4-state region, and (c) to operate in, and to continue operating in, all
of the Tier l cities in the l4-state region (Minneapolis/St. Paul, Salt Lake City, Denver,
Phoenix, Seattle, and Portland). In the event Qwest sells any exchanges in any of the
n1ari<ets where it istle incumbent local exchange earNer and where Eschelon is currently
operating or can sufficiently demonstrate an intent to commence operations, the Parties
agree to reasonably adjust these requirements accordingly.

2.7 To provide Qwest accurate daily working telephone numbers orEs<:lieion
customers to allow Qwest to provide daily usage information to Esc felon so that
Echelon can bill interexoliangge or other companies switched access or other rates as
appropriate.



2.8 Beginning January l, 2001, to provide Qwest villi rolling 12 rnontli
forecasted volumes, including access line volumes, co tide central office level, updated
quarterly, and where marketing campaigns are conducted.

2.9 To hold Qwest harmless in the event of disptites between Eschelon and
other carriers regarding the 'willing of access or other charges associated with usage
mezistired by a Qwest switch, provided that Qwest cooperates in any investigation related
to such a dispute to the extent necessary to determine the type and accuracy ofsiich

U.S3.g€.. .

2.10 For at least a one-year period, Escltelon agrees lo pay Qwest for the
services of a Qwest dedicated provtstodlng team to work au Es<:helot1's premises.

2.11 For at least a six week period, Eschelon agrees co participate with QWest in
a loop cutover trial. -

3. - In consideration otlthe agreements and covenants setTs eth above and the entire
group of covenants provided in section 2, all taken as a whole and fully integrated with
the terms and conditions described below and throughout this Amendment, with si'ich
consideration only being adequate flail such agreements and covenants are maple and arc
enforceable, Qwest agrees to the Following;

,Jo

3.1 In consideration for Escher:lon's agreement in section-2.l oEltilis agreement,
to waive and release all charges associated with conversion [ram resold services to the
unbunciled network platform and for terminating Esclteion contracts For services
purchased from Qwest for resale as described in this Amendment.

3.2 To provide throughout tile term otlthis Amendment the Platform described
herein and in Attachment 3.2, regardless of regulatory orjndiciai decisions on
components, including pricing, of an unbtindled network element platform, upon the
rates, terms and conditions in the Attachment to section 3.2.

3.3 To provide daily usage information to Eschelon for the working telephone
numbers supplied to Qwest 'ay Eschelon, so that Eschelon can bill interexchange or other
companies switched access or other rates as appropriate.

3.4 As described in section 1.2 of this agreement, to reach agreement and
remain on a "bill and keep" basis for the exchange of local tragic and Internet~reiated
tragic with Escheion, throughout the territories'wliere Qwest is currently the incumbent

local exchange Service provider until December 3 l, 2005;

L .

3.5 To provide electronic interfaces to adequately support the predict
described in the Attachment to section 3.2.
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H.

IH.

Performance by Esc felon of the covenants and agreements in sections l and 2 of
the Amendment to) which this Attachment is a part.

Performance by Qwest of the covenants and agreements in sections l aNd 3 of the
Amendment to which this Attachment is a part.

State rates for llues, adjustments, charges, otter tells and conditions, included
and excluded platform Features, are oz the end of tlwis aitaclmment, and are subject
rd and clarified by the following:

E.

4

In detemiining statewide usage Esehelon agrees to allow Qwest to audit its
records of usage of the platform on quarterly basis (or other agreed upon
measurement period). It statewide average usage exceeds the 525
originating local minutes per month per line For a three mouth period (or
such other agreed upon measurement period) on a state~by-state basis, all
platform service shall be increased by the appropriate increment. The First
incremental audit will be conducted during December 2000 lot at such
other time as the Parties mutually agree). If average usage is above 525

» originating local minutes on a statewide basis, the incremental usage
element will not be applied For January, February and March usage for that
state. The second incremental audit will be conducted in March oF200 l
based upon December, January and February usage (or at such other time
as the Parties mutually agree). If the average statewide usage is above 525
originating local minutes for that quarter, then the appropriate increment
usage elcment(s) will be applied tO April, May and June usage for that
state. All audits will follow on a'rolling quarterly basis (or otheragreed
upon measurement period), and all increments shall be applied on a rolling
basis. Qwest will review with Esc felon the results omits audits of the local
usage, and provide Escheion with its audit reports, if any.

The rates provided for by this platform do not apply to usage associated
with toll traffic. Additional local usage charges will apply to usage
associated with toll traffic.

Platform rates include only one primary directory listinggper telephone

number,

Voice messaging service and DSL service are available in combination
with Platform orders at retail rates, and such availability is conditioned on

paragraph I above.

Rates associated with miscellaneous charges, or new governmental
mandates, shall he passed through to Eschelcm, as appropriate.

Attachment 3.2

a  t
f

1.

A.

B.

C.

D.

F. The Platform rates. provided for in this Amendment shall only apply to
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Attadilment 3.2

additions to existing CENTREX common blocks established prior October
l, 2000, aNd only apply to business local exchange customers served
through the unbundled network element platform where facilities exist.
Appropriate charges for any new CENTREX-related services or augments
where facilities do not exist will apply. This Amendment only applies to
platform services provided tor business users and tigers of existing
CENTREX common blocks. Qwest will not provide Esclielon any new
CENT X common blocks.

Any features or functions not explicitly provided for in this Amendment
shall be provided only for a charge.(both recurring and nonrecurring,
based upon established rates and only in accordance with the terms and
conditions of the appropriate taiiffor Agreement for the applicable
jurisdiction. .

H . Beginning January l, 2001, Eschelon sllall provide Qwest witlw rolling 12
month forecasted volumes, including access line volumes, lo the central
ofilce level, updated quarterly, and where marketing campaigns are. '
,conducted . "

4
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Attachment 3.2

PRICES FOR OFFERING

STATE PLATFORM
RECURRING

ADDITIONAL CHARGE FOR
EACH 50 MINUTE INCREMENT
> 525 ORIGINATING LOCAL
MOU/MONTH PER LINE

AZ
CO
ID
MN
ND
NE-
NM
OR
UT
WA

308.0
34.00
33.15
27.00
2880
35.95
27.15
26.90
22.60
74.00

0.280
0.295
0.295
0.205
0.260
0.300
0.140
0.170
0.270
0.195 I

J
4 1

Features (in all Forms of the Following. except as part of an enhanced services included in

flat-rated UNE~Business '
Call Hold -
Call Transfer . -
Three-Way Calling
Call Pickup
Call Waiting{Cancel Call Waiting
Distinctive Ringing '
Speed Cali Long - Customer Change
Station Dial C_onferencing (6 way)
Call Forwarding Busy Line
Call Forwarding Don't Answer
Call Forwarding Variable
Call Forwarding Variable Remote
Call Park (Basic -Store & Retrieve)
Message Waiting Indication A/V

1



Attachment 3.2

*
*I

Features in all forms of the following. except as part olaf enhanced service) included in
existing Centrex Common Blocks
Call Hold
Call Transfer
Three-Way Calling
Call Pickup
Call Waiting/Cancel Call Waiting
Distinctive Ringing
Speed Call Long - Customer Change
Station Dial Conferencing (6-Way)
Call Forwarding Busy Line
Call Forwarding Don't Answer
Call Forwarding Variable
Call Park (Basic - Store 84 Retrieve) .
Message Waiting Indication A/V
Centrex Management System (CMS) -
Station Message Detail Recording (SMDS)
Data Call Protection-
Hunting J
Individual Line Billing
Intercept
lnstrasystem Calling
Intercom
Night Service
Outgoing Tank Queuing
Line Restrictions -
Touch Tone .-
Directed Call Pickup
AIOD
Dial 0
Automatic Call Back Ring Again
Direct Inward Dialing
Direct Outward Dialing
Executive Busy Ovem'de .
Last Number Redial
Make Set Busy
Network Speed Call
Primary Listing

,la

f .



RUCO - 9



4

LJr -J
I ixk.-'lVt @':'»'93T-

Qwest.

ride hr: /QW

VIA ELECTRONIC MAIL AND FACSIMILE

Richard A. SmiLe
President and Chief Operating Officer
Esc felon Telecom, Inc.
730 Second Avenue South, Suite 1200
Minneapolis, Minnesora55402

Dear Rick:

As a result of ongoing discussions behveen Echelon and Qwest in recent days, the parties have
addressed numerous proposals intended to better the parties' business relationship. In principle, the
parties have agreed to: (1) develop an implementation plan by which to mutually improve the
companies' business relations and to develop a rnultilstate interconnection agreement, (2) arrange
quarterly meetings between executives of each company to address unresolved and/or anticipated
business issues, and (3-) establish and follow escalation procedures designed to facilitate and expedite
business-to-business dispute solutions.

By no later than December 31, 2000, the parties agree to meet together (via telephone, live
conference or otherwise), and as necessary thereafter, to develop an Implementation Plan. The purpose
of the Implementation Plan ("Plan") will be to establish processes and procedures to mutually iMprove
the companies' business relations and to develop a multi-state interconnection agreement. Both parties
agree to participate in good faith and dedicate the necessary time and res-otzrcesto the development of
the Implementation Plan, and to finalize an Implementation Pion by no later than April 30, 2001. Any

necessary escalation and
completed by April 30, 2001 .

1.

During development of the Plan, and thereafter, if an agreed upon Plan is in place by April 30,
2001, Escltelon agrees to not oppose Qwestls efforts regarding Section 271 approval or to file

complaints before :my regulatory body concerning issues arising out of the Parties' Lnterconnection
Agreements. Both before and after April 30, 2001, Eschelon reserves the right, after notice to Qwest,
to participate in regulatory cost proceedings or docket; regarding the establishment of rates.
Notwithstanding any other provision of this agreement, if no Plan is agreed Lion by April 30, 2001,
the Parties will have all remedies available at law and equity in any forum.

LlTlGATi0?~i SUPPORT

Re: Escalation procedures and business solutions

IMZPLEIvLENTATION PLAN

Ru

arbitration of issues arising during development of the Plan must also be

4

CONFIDENTIAL AGREEMENT

November 15, 2000

(we 11. 18. QQ 14 53,/si. 14:52/N0. 486
Q west
i801 California Street
Suite shoo
Denver, CO 80202
Telephone: 303-992-2787
Facsimile' 303-992-2783

Grog Casey
Execulive Vice President
Wholesale Markets

1
W
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2.

Beginning in 2001 and continuirigthrough the end of 2005, the parties agree to attend-and
participate in quarterly executive meetings, the purpose of which will be to address, discuss and
attempt to resolve unresolved business issues and disputes, anticipated bLLslmess issues, and issues
related to the Parties' Interconnection Agreements, Implementation Plan. and other agreements. The
meetings will be amended by executives from both companies at the vice-president and/or above level.

The parties wish to establish a business-to-business relationship and agree that they will r_esolve
any and all business issues that may arise between them, i_nc1udi.ng but not limited to, their
Interconnection Agreements and Amendments, in accordance with the escalation procedures sen forth
herein. The parties agree, subject to any subsequent written agreement between the parties, to: (1)
utilize the following escalation process and time frames to resolve such disputes, (2) commit the time,
resources and good faith necessary to meaningful dispute resolution, (3) not proceed to a higher level
of dispute resolution until either a response is received or expiration of the time frame for the prior
level of dispute resolution, (4) grant to one another, at the request of the other party, reasonable
extensions ofrjme at Levels l and 2 of tbedispute resolution process to facilitate a business resolution,
and (5) complete Levels l, 2 and 3 of dispute resolution before seeking resolution through arbitration
or the <:ourts. `

QUARTERLY NQETYNGS

ESCALATIONPROCEDURES

Level

LEVEL l

Participants

Vice Presidents _ 10_blusi.ness days
(Judy TinkharnfDave Kunde, Lynne Powers, Bill Markers, or successors)

WE) M L HJ IM
_ /Q l
. - ( 1
J i i 1462nw4@@ms84a f»

Time frame for discussions

flu
:\  I

":
J

LEVEL 2 Seniclr Vice Presidents »
(Greg Casey/Rick Smith, or successors)

10 business days

LEVEL 3 CEOs .
(Joe Nacchio/Rick Smith, Cr successors)

10 business days

LEVEL 4 Arbitration accordlulg to the pfovisions of the Pé lrties' Interconnection
Agreements and/or other agreements (to be expedited andeompleted within 90 days, upon request of
one of the Parties) -

LEVEL 5 CEOs v

(Joe Naccbio/Rick Smith, or successors)
10 business days

3 .

LEVEL 6 If a dispute is not resolved in Levels l through 5, either party may
initiate litigation in federal or state court, with all questions of fact and law to .be submitted for
determination to the judge, not a jury. The parties agree that the exclusive venues for civil court
actions initiated by Escheion be the United States District CoUrt for the District of Minnesota or a
court of the State of Minnesota and the exclusive venues for civil court actions initiated by Qwest are
the United States District Court for the Districts of Minnesota or Colorado or the courts of the State of
Minnesota. or Colorado. Wiien a court issues a Tina] order, no longer subject to appeal, 8-ie prevailing
party shall be awarded reasonable attorneys' fees and expenses. In the event that either party files an
action in court, the parties waive: (a) primary jurisdiction in any state utility or service commission;
and .{b) any tariff limitations on damages or other limitation on actual damages, to the extent that such

1 1
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If the parties agree with the terms set forth above, they will each execute a copy of this letter in
Me signature spaces provided cm the last page. Upon signature of both parties, the plies will be
bound by the terms set forth herein. Tris queuer agreement may be executed in counterparts and by
facsimile.

Very truly 3/0u/5,

I

Greg C8s€y
Executive Vice President
Wholesale Markets

4
1
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TERMS OP LETTER AGREEMENT ACCEPTED BY:

QWEST CORPORATION

[name

[title]

[dale]
IL- f§ o o
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' ..,><~.. '/\
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title]

[date]
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TERMS OF LETTER AGREEMENT ACCEPTED BY:

QWEST CORPORATION

[name]

[title]

[date]

1
1

ESCHELON TELECOM, INC.

[name]

QyQs .~ (f/<">
[title]

*\ \ /\-if/cr;

[date]
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By facsimile & US. Mai!

.Tune 24. 2002

Commissioner Mac Spitzer
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007-2996

See StaLffP~eport and Recommendation In the Matter o/IQwe-rt Corporation ': Compliance with Section
252(e) of the Telecommunications Act of1996, AZ Docket No. RT-00000802-0271 (lone 2, 2002), :es
also Amended Verified Complaint, In the Matter of the Complaint of the Minnesota Department of
Commerce Against Qwest Corporation Regarding Untiled Ag/-eementr,

CLECs: l{orneTown Solutions, Hutchinson Telecommunications, Mairlstreet Cornrnunications, Onvoy
Cornmuniczitions, Noi-rl1Srar Access, Otter Tail Telecom, Paul Bunyan Rural Telephone Cooperative,

Tekstar Cornrnunications, VALED Joint Venture, and WETEC. See id. 11 196.
See also "A_ftei' Joseph P. Nacchio, Qwest Communications International lnc.'s brash., Brooklyn-born chief

executive, won the battle for U S West in 1999, he wasted no time cicriding the sleepy regional Bell.

71m up-rnnd Avenue South u Suite 1200 I Minneapolis, MN 55402 1 Voice (612) 376-4400 ¢ Facsimile (612)376-4411

Dear Commissioner Spitzer:

Eschelon Telecom, Inc. {"Eschelon") received a copy of your letter to the Parties
in Arizona Docket Numbers Rr-00000942-0271 and T-00000A-97-0238. We also
received a copy of the June 18, 2002 response to your letter by Qwest Corporation
("Qwest's Letter"). Although Qwest entered into unfiled agreements with several -
Competitive Local Exchange Coniers ("cLr8cs"l,' Qwest discusses the EsCbelon -
agreements specifically in its letter, indicating that it is using these agreements as an
illustration. While Eschelon could agree to some of the statements in Qwest's Letter,
Eschelon bas a different perspective as to the events Esclaelon believes that, now that
Qwest has submitted its letter, lischelon should state its position for the Commission.

Qwest's conduct with respect to Eschelori, McLeod, Coved, or die other small
CLECs with which Qwest had agreements needs to he reviewed fn context. In the fall of
2000, Qwest's then Chairman and ChietlExecutive Officer, Joseph Nacchio, publicly
announced an agreement with McLeod, which he characterized as a significant positive
development. He stood before the Regional Oversight Committee ("ROC") and told
members that Qwest was going to go behind closed doors and work out differences with
CLECs, rather than litigate them. Representatives of Qwest repeatedly said they wanted
to work on a "business-to-business" basis with Eschelon, rather than litigate issues. They
also continually attempted to distinguish Qwest from the former comp any, US West-2

MPUC Docket No. P-421/C-02-
L97 (March 19, 2002). The small CLECs identified in the Minnesota Complaint' include the following 10

Re: Qwest's June 18, 2002 Letter to Commissioner Marc; Spitzer,
AZ Docket Nos. RT-00000F-02-027l, T-00000A-97-0238
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Qwest asked for time to make the transition to become :L mere CLEM-frierdly wholesale
bus Mess. Qwest made these qfpes of statements to others as well As the Escalations
and Business Solutions Letter signed by Qwest and Eschelon (Nov. 15, 2000)
{"EscaLation Letter") shows, Esc:helon's management wanted to believe Lm the promise of
a better relationship under new management and attempted to use tote non-Litfgious patty

touted by Qwest.

Commissioner Marc Spitzer
J̀u11e 24, 2002 -
Page 2 off

Some members ofEscheloil's managernenthave worked for incumbent local
exchange caiTiers ("ILE Cs") themselves. They have also been through changes in
ownership and mmagernent and know that the related transitions can take time
Escheloil's management was open to working with Qwest and, if it really worked, to
saying so publicly and perhaps even at some point supporting Qwest's 271 bid.5
Although it cotilci be inferred from Qwest's Letter that it worked., it dicLn't work.

Despite thesuggestion Lm QweSt's Letter to the contrary, the 271 provision in the
Escalation Letter was a condition of obtaining and implementing a plan to improve
service quality, not a provision following successful implementation of apian. Qwest
would not agree to develop a plan to address pressing ser*/ice quality and other problems
unless Eschelon dropped its opposition to Qwest's 271 bid. Whereas Qwest's Letter v
reads as though all service problems were solved before Eseheion dropped out of the 271
proceedings, Qwest required Eschelon tof rs f drop out of the proceedings. Escheion thus
tales issue with the following statement in Qwest's Letter: "Eseheion's agreement to not
oppose Qwest's Section 2'/i application was ... expressly contingent upon the parties'
ability to agree upon and implement aplan that satisfied Eschelon." Qwest's Letter, p. 2
(emphasis in original). The Escalation Letter included only an agreement ro agree to a
plan to impiernent service quality solutions. It did pLot condition Escheion's agreement to
not oppose Qwest's Section 27i application upon the parties' ability to implement aplan,

in senior inanagernent meetings, he described Rh: company as 'U S Worst' and publicly Likeneci the
company's workers to "clowns.' He surrounded liioiscLt` with colleagues &on his b.igl:i~tlying upstart, and
cut U S West executives out-of the loop. Wl1en.Qwest moved into U S West's ciatcd~iooicing headquarters
here, Mr. Nacchio installed a sign on the 5z° " floor that read: 'Excuse our appearance. Wc're
entrepreneurs. This building was built in a different era and we save cash by not reznocieling." Solomon,
Deborah, "Bad Connection: How Qwest's Merger With a Baby Bell Left Both in Trouble -- Brash Mr.
Nacciiio Derided U S West After Buying it; Now, it's His Safety Net -SEC Probes the AccountiNg," The
Wall .Sheet Journal (via Dow Jones), p.Al (April 2002).
3 See, Ag., id. .
4 Generally, public policy favors settling disputes..See, e.g., Minn. StaL § 237.011 ("Teleconirnunications
goals", "encouraging voluntary resolution of issues between and among competing providers and
discouraging litigation."). [Hz Cbe 27i dockets, Eschelon refrained from litigation wbiie attempting to
resolve disputes, including quail of service problems. Esclnelonls conduct was legitimate behavior,
particular because Escbeion was not obligated to participate in the 271 proceedings. It is a separate
question as to vvhetber any other rule or policy required Qwest to disclose the lcnown problems raised by
Escbcion in discovery, pursuant to the burden ofproot or otiierwise in the Zuni proceedings.
s in t'act, wbcn Escbeion experienced irnprovernent in Qwest's performance, Escbeion acknowledged that
improvement, even in some cases wbcn the perforoiancc still had a ways to go. Esci'icion's management
hoped that positive reinforcement would encourage progress, and Qwest made it known that it was more
willing to negotiate if Cl..ECs made such statements.

all'
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730 Second Avenue South ' Suite 1200 ' Minneapolis, MN 55402 Voice (612) 376-4400 Facsimile (512) 376-4411
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Commissioner Marc Spitzer
lime 24, 2002
Page 3 of f

as represented in Qwest's Letter. Although Qwest's Letter cites t'rLe April 30, 2001,
deadline for agreeing to an implementation plan, that deadline was extended more than
once. An implementation plan was not agreed upon until lily of200l. The July
agreements had to be implemented after that date. From November 15, 2000 through
July of200l (and afterward), however, Qwest required that Echelon not participate in
271 proceedings as condition of continuing negotiations as to the plan and
implementation of the plan and later agreements.

Nonetheless, the premise of Qwest's Letter, with respect to Escheion, appears to
be that Escbelon did not participate fn 271 proceedings because Escbelon's problems
were solved. Qwest's Letter particularly creates this impression for a reader unfamiliar
with the underlying facts. But, this is not the case. The problems were not all solved.
Qwest points to Eschelon's letter of Novernber 3, 2000, to the Cornrnission to suggest
that, if an)/6 problems continued to exist, Eschelon would have continued to raise them in
the 271 proceeding. As Qwest knows, however, die later November in, 2000, Escalation
Letter required Eschelon's silence? Despite Escheion's arguments to the contrary, Qwest
interpreted that agreement more broadly than not opposing Qwest and said that it
required Eschelon not to participate in the 27l/sGAT proceedings

s The November 3, 2000, letter rciated primarily to cutover issues. Mos: o." the problems raised by
Eschelon in the Arizona 271 proceeding related to UNE-P. See Escheloo's Comments Addressing UNE
Combinations, In re. U S WEST Com/nunicnttoztn Inc. 's-Compliance with § 271 of t/ie Telecommunications

see
afro Verification at' Garth Moirisette (same).
Qwest states than none of the jive merger-related agreemerzLt' in Pursue contained agreements ro refrain Eros

participation Lo 271 proceedings. See Qwest's Letter, p. T.. Qwest also states that only two agreements of
those referred to by Commissioner Spitzer mentioned 271 proceedings. Id. Titliey do not imply' that there
were no other agreements relating to 271 participation, diesel statements at least leave the issue unanswered
for the Commissioner. According to a news report, McLeod had an agreement not to oppose Qwest in 27 l
proceedings, but it was an oral agreement 5ee"IStateS Probe Qwest's Secret Deals To Expand Long-
DistaNce Service," Wall Sn-eez Joumaf,p. Ai0 (April 20, 2002) ("As part of that d.eaL McLeod agreed to
stop its opposition to the Qwest-U S West merger. The company also had a verbal agreement to not oppose
Qwt:st's entry into long-distance, McLeod officials told regulators, a contention that Qwest does not
dispute.") Qwest does not state whether there were any others.
x Qwest particularly objected to Esclielon raising publicly any problems with commercial performance.
Eschelon argued Lhat it could participate in SGAT proceedings to gain input into the wording of the SGAT
vtrithout submitting evidence of problems with commercial performance. Escheion believed that an

because
Eschelon has a different business plan from other CLECs involved Io that process and could have tried to
ensure that its issues were addressed Qwest also uses the SGAT as a negotiation tcrnpiate, and
participation in the SGAT proceedings would have allowed Escheion to gain a better understanding of that
template. But, Qwest took the opposite position and claimed that Esclielon's participation would breach

state 271/SGAT workshop in Denver, Qwest's attorney Charles Steele told Ber that she should not be there.
Qwest's representatives also called Eschelon's top management to complain and made Eschelon "explain"
Le conduct. Afterward, Escheion no longer participated in the 2`/'l proceedings, as required by Qwest.

Act of!99r5, Arizona Docket No. T-00000A-97-0238 (Sept. 21, 2000) ("A.rizo:La UNE-P Com-runcnr5"),

oppormmity M i.rLf1Lxe11ce° t1:1e language of the SGAT would have been important and valuable,

the Escalation Letter. In fact, on the one occasion when Eschelon 5 representative later attended a r:nu1ti~

441.6 » 5uv u> yc~3.,' L;-=r;aL u2.;>c a n
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730 Second Avenue South ' Suit: 1200 ' Minneapolis, MN 55402 Voice (612) 376-4400 ' Facsimile (612) 375-4411
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Commissioner Marc Spitzer
J'LLc1e 24, 2002
Page 4 off

Because Qwest required confidentiality and did not disclose the Escalation
Letter,9 Qwest was able to create the impression that problems with Qwest's commercial
performance were solved when all of them were not. Qwest bears the ultimate burden of
proof as to its commercial performance on all checklist items, however, even if"no party
ilea comments challenging compliance with a particular requirement." FCC BADJY
Order, ll 47.10

Escheion entered into the plan and related agreements with the expectation that, if
an agreement were reached as to service quality issues, Qwest would abide by the
agreement. Although Qwest represents in Qwest's Letter that the 271 provision was ...
contingent upon the parties' ability to agree A LL
Esc/ielo/z," Qwest stiLl has dot iniplernented aplan to address Esc felon's quality issues
to Escheion's satisfaction. See, Ag., Affidavit of LyrLne Powers (June 7, 2002) (copy
enclosed).2 Eschelon had many service problems, access and billing problems, and other
issues with Qwest's commercial performance throughout the course of the Arizona 271
proceeding. Qwest was aware of these Problems, through rnanv discussions with
Esclieloii, as well as tliroughrnontlily Report Cards provided by Tfsclielon to Qwest
during that time. Esclielon could not raise these issues to the ACC, however, because_.
Qwest Continued to hold Escheion to the requirement that Eschelon not oppose Qwest in
2.71 proceedings." Therefore, the following statement in Qwest';s Letter is also
inaccurate: "init did not [work], Eschelon was free to say so, to the ACC or to anyone
else." A though Escheloh was dissatisfied in several respects, pursuant to the November

9 Regarding Qwest's obligation to file agreements, Eschelon agrees with the following quotation by
Anthony Mendoza, the Minnesota Department of Commerce deputy commissioner for telecommunications:
"'[Qwest] is the only company that is required to disclose them to the PUC." See "Companies didn't clear
deals with PUC, regulators say," Steve Alexander, Minneapolis Star Tribune, Feb 15, 2002, p. DZ, The
federal Act places the burden on Qwest to make terms of interconnection, if any, available to other CLECs,
and Wherefore it is Qwest's responsibility to make that determination and tile any such agreements pursuant
to the ACL Placement of the burden on Qwest makes sense, because Qwest has superior access to.
information relevant to whether a term or condition is of the type for which filing is required (For '
example, while a CLEC may believe that a tcrrriis in settlement of as individual dispute, Qwest is fn a
position to icon whether the dispute is truly unique or the experience is shared by other CLECs and
whether the same or similar solution is suitable for, and should be made available to, other CLEfs,)_
Escheion is not aware of anything in the agreements that prevented Qwest from filing them. Qwest could
have requested written consent for disclosure Erom CLECs at any time, if Qwest claims it was concerned
about the confidentiality provisions that Qwest required as part of agreements.
10 In theMatter ofAppl£<:arion by Bell Atlanric New l'orkfor Aut/iorizarion Under Section 27] of the
Co rnm unicratiorrs Act to Provide fn Region, InterLATA Service in the State of New York, CC Docket No. 99-
295, Memorandum Opinion and Order, FCC 99-404 (rel. December ZZ, l999) ["FCC BANY Order"].
ii See Qwest's Letter, p. 2 (emphasis added). '
in Not only were Esc felon's substantive issues not fully addressed., but also Qwest did not even adhere to
the terms of the Escalation Letter itself. The letter identified Qwest's then CEO Mr. Nacchio by name and
required Mr. Nacchio to meet with Eschelon, but Mr. Nacchio refused to do so.
is For example, the enclosed email, dated May 2.5, 200 l, from Eschelon to Andrew Crain, Charles Steele,
and lim Gallegos at' Qwest conti.rns that Eschelon was not responding to Qwest discovery in the Arizona
271 proceeding, because Eschelon was "not participating M the [Arizona 2711 proceeding at Qwest's
request"
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In Qwest's Letter, Qwest also points out that Escheion participated in the Change
Management Process ("CMP") (including Re-design) while the 271 proceeding was
pending. The CMP is. separate horn the 271 proceedings, and issues raised in monthly
CMP rneeNngs were not necessarily brought to the 271 proceedings. Any issues that
were did not have the benefit of explanation by Escheion, which had first-hand
experience with the prcibiems. Escheion would have participated more fully in CMP, if
Qwest had not exerted pressure on Escheion not to do so. Eschelon argued that CMP was
not a 271 proceeding and therefore the Escalation Letter did not prohibit participation in
CMP.4 Qwest took the opposite position and actively enforced in. Qwest had Eschelon
representatives pulled from CMP Re-Design meetings, reviewed but did not disclose
writtengzornnients by Eschelon on a Qwest status report that were critical of that report,

'required Escheion to withdraw a Change Request relating to anti-competitive behavior
before it was distributed to other CLECs, and took other steps to inhibit Escbeion's
participation in CMP/CMIP Re-Design and prevent information from becoming known.
Finally, Eschelon's President personally attended CAP monthly and Re~Design meetings
to determine whether Qwest's attacks on Eschelon representatives were fair and whether
Qwest's representations that CMP issues could be resolved just as well ouLsidelof CML?
were accurate. Escheion'_s President concluded that Qwest's statements were riot fair or
accurate and the Eseheion's CMP participation was appropriate and necessary co resolve
critical business issues. Eschelon's President encouraged Go ron Martin of Qwest to
also attend the CAP meetings to gain an understanding of that process and Eschelon's

_ perspective. Mr. Martin did not do so. Aitbough EsChelon ultimately maintained some
level of participation in CMP, it is difficult and frustrating, in light of the actual events to
read that Qwest is new holding out Eschelon's participation M CAP as evidence of _
alleged full and uninhibited participation in CMIP.

Cormruissisner Marc Spitzer
fume 24, 2002
Page 5 of 6

15, 2000, Escalation Letter, Eschelon was not "free to say so, to the ACC or to anyone

else."

Qwest also states in its letter that: "The purpose of the settlements was not to
suppress complaints but rather to resolve them." Qwest's Letter, p. l (emphasis Lm
original). However, in addition to Qwest's position with respect to CAP and 271/SGAT
meetings, on October 30, 2001, Qwest provided two written proposals to Eschelon. in
those proposals, Qwest said it would require Eschelori to "deliver to Qwest all reports,
work papers, or other documents related to the audit process" relating to missing
switched access minutes to Qwest. Qwest also conditioned payments otherwise
legitimately due to Eschelon upon Escheion agreeing that it would "when requested by
Qwest file supporting testirnony/pleadings/comments and testify whenever requested by
Qwest in a manner suitable to Qwest (substantively)." Eschelon refused to sign these
proposals. The issues between Eschelon and Qwest could easily have been resolved

14 in this general time frame, Qwest stopped making payments to Eschelou, despite written contractual
obligations to pay Eschelon. When do in so, Qwest was well aware of market conditions and the resulting
additional pressure that would be placed ova Escheloo &om stopping the payments and mew that doing so
gave Qwest greater leverage over Eschelon. Eschelon does not crow whether any CLEC that did stop its
participation in CMP, if any, continued receiving payments whereas the payments to Escheion stopped.
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Commissioner Marc Spitzer
June 24, 2002
Page 6 of 6

without these provisions, which did nothing to address prohlerris experienced Hy
Eschelon. But, Qwest included those terms as an integral part omits proposals. Because
Qwest has made representations regarding its purpose .in proposing settlements, the
Commission should have these facts when rnalcing that determination.

The telecorrirnunicadons market is experiencing critical challenges. As a start-up,
smaller company, Eschelon is particularly affected by these challenges. Resources are
tight, and Esclielon's energy needs to be devoted to meeting the business challenges that
it faces daily. Eschelon is also aware that it has settled some omits own claims with
Qwest and that it may be viewed as late in speaking out. In light of all of this, Esc felon
hesitated to send this letter. Because of Qwest's specific discussion omits dealings with
Eschelon in Qwest's Letter, however, Esc felon decided it should share its different
perspective.

Sincerely,
0

gnu

Jeffery Oxley .-
Vice President, General Counsel, Md Corporate Secretary

CC : Chainrian WilLiam A. Muuzideil
Commissioner Jim Irvin
Timothy Berg, Qwest
Todd L. Lundy, Qwest
Richard Corbett, Qwest
Docket Control (original plus 20 copies)
Service Lists (all parties of record in both dockets)

730 Second Avenue South ¢ Suite 1200 Minneapolis, MN 55402 Voice (612) 376-4400 Facsimile (612) 376-4411
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l . I am the Executive Vice President of Custorner Operations for Eschelon
Telecom, Inc. ("Eschelorl"). My areas Qfresponsibiiiry include provisioning, repair, arid
customer C3.II€. -

L -Platform

2. In approximately mid-may of2000, Esehelon began efforts to prepare to
order from Qwest lJ'NE~Platform ("UN'E-P") lines. UNE-P is a combination of the
following unbundled network elements ('"UNIEs"): loop, switching, and transport. At that
time, Qwest did not provide information about feature availability with UNE-P on its
web-site. Feature information is critical to developing and marketing a product. It took
more than four months for Escbelon to extract that information from Qwest. When .
Escbelon finally obtairied a list of available features, the list was incomplete and unclear.

3. In the absence of receiving a definitive list of available features for UNE-P
from Qwest and 'm the process of compiling its own list of Universal Service Ordering
Codes ("USO Cs") for ordering, Eschelon attempt Ted to test availability of various features
and USO Cs by placing trial orders (using employee lines) in Minnesota. Eschelcn
wanted to submit trial orders in additional states as well. -But, at that time, Qwest would
not accept orders fofUNE combinations anywhere in its territory, except Minnesota,
without a contract amendment. Qwest took this position even though Eschelon has an
interconnection agreement with Qwest in every One of the states in which it operates that

'Escheion does 'ousiziess within Qwest territory in Arizona, Colorado,Minnesota, Oregon, Utah., and
Washington. Other than the information relating to the Minnesota UNE-P trial orders (and certain repair
information discussed below), the iofonnation `Ln this Affidavit (including that relating to UNE-E/UNE-
Star) applies in each of these states.

In the Matter of a Commission Investigation Into
Qwest's Coz1ipLiance with Section 2.71 of the
Telecommunications Act of 1996 that the
Requested Authorization is Consistent with the
Public Interest, Convenience and Necessity

I, F. Lynne Powers, being duly swom, state:

- - 4
r' -
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BEFORE THE PUBLIC UTHITIES COMMISSION
OF THE STATE OF M°g§{NE5OTA
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Gregory Scott
Edward A. Garvey
Marshall Johnson
LeRoy Koppendrayer
Pb)/Uis Rena

r~ r* r  *
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Chair
Commissioner
Commissioner
Commissioner
'Commissioner

AFFIDAVIT OF
F. LYNNE PQWERS

PUC Docket No. P421/CI-01-1373
OAH Docket No. 6-2500-14488-2
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requires Qwest to provide UNEs "in combination" in accordance with the Act, FCC
rules, and state iaw.2 Lu those states, Escheion has opted in to interconnection agreements
of AT&T Cornrnunications, Inc. ("AT8cT"). Therefore, Eschelon, AT&T, and other opt-
in Competitive Local Exchange Carriers ("CLECs") should have been able to order UNE
combinations pursuant to the terms of their existing interconnection agreements with
Qwest. But, for many months, the only state in Qwest's territory where Qwest would
process orders for UNE combinations without a contract amendment was.lviininesota.
Although Qwest had previously required a contract amendment in Minnesota as well,
Qwest changed its position after the Minnesota Public Utilities Commission issued a
decision requiring Qwest to provide USE Combinations.)

ESCEELON Reg r **h/L9b3 999; ash M 909

4. In Minnesota, where Qwest allowed Escheion to submit UNE~P orders,
the UNE-P trial orders resulted in denial and loss of features, including Qwest deletion at'
features without notice to Escheion, unclear and changing processes, and customer-
affecting service problems. Minnesota UN'ElP tn'ai order customers experienced:

Q

9

complete outages, with no dial tone, for a day or more
inability to call out locally
inability to place long distance calls
loss of features
inability to forward calls between central offices

1
1

' -

. _ __.

5. The problems were too numerous to launch a product offering using UNE-
P at that time, because doing so would not only have caused Esctielon to incur
urLrlecessa'y expenses and delays but also exposed. Eschelon's end.-u.ser customers to
these problems. Eschelon also could not fiord to leave its Orr-net* customer base on
resale, wl:Ucl1 was prohibitively expensive. UNE combinations not only have lower
prices than resa.le,'but also they allow CLECs to collect switched access payments that,
with resale, go tithe incumbent. Although Escbelon had a contractual right to the lower

y
\

1 See Eschelon-Qwest Interconnection Agreetnents: AZ, Part A, ',121 & Art. 3, *lit 3.3 8.: 18.1, CO PM A, it
8.1 84 ALL 3, W 2.4 8: l5.l; MN, Par'tA,1120 &Ad 3, it 14.1, OP Pa'tA, 119] 19 ac 36 cAtt 3,11 l4,l;
UT, Pan A, 1121 & Arr 3, iI93.3 & 18.1, WA, Part A, 1121.1 so Art. 3, 1111 1.2.2 at 18.1, Ree, Ag.,
Agreement for Local Wireline Network Interconnection and Service Resale Between Advanced
Telecommunications, Inc. and U S WEST Communications, Lnc., for the Stare or Arizona., Agreement
No. CDS~000106-0212; Decision No.62489 (Jan. 20, 2000) ("Agreement"); The Arizona Agreement., for
example, deals specifically with issues such as the definition at"ICombinations," see id. Pan A, p, 4,
cooperative testing of combinations, see id. 11 Art 3, Para 18.1, service order process requirements for
combinations, .Ree id. A_ti'. 5, 112.2.2.1, and other issues.
1 See Order A.tlterRemand In re. the Federal Court Remand offssues Proceeding fom E/ze Interconnection
Agreements Between US WEST C'ommun1.car1on.r, I/ic. OndAT&K MCI, D/ETS and AT&T Wireless,
Docket No. P-421/Cl-99--86 (March 14, 2000) ("MN Order After Rema.nd").
4 Eschelon has its own switches for providing voice service. When using its switches to serve its
customers, Escheion orders collocation, loops, etc., from Qwest. in some cases Qnerticuiariy when a
customer is outside of the area served by Escheion 's switch), Escheioo also orders UNE-E, UNEP, or
resale from Qwest to serve customers. Eschelon often refers to customers and lines served through
Escheion 's own switching facilities as "On-Net" or "On-Switch" and customers and lines served through
UNITE, UNE-P, or resaleas "OK-Net."

i
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prices and the access payments, it found. thabtlae UNE-P combination was mot, as a
practical matter, available from Qwest at an acceptable level of quality.

USE-Eschelou

6. Eschelon raised these concerns with QwesL5 On November 15, 2000,
Eschelon and Qwest executed an interconnection agreement amendment pursuant to
which Eschelon could order another UNE combination, or "Platform," which was also a
combination of loop, switching, and transport. See Exhibit -i. Qwest initially referred to
this product as USE-Eschelon ("UN°E-E"). Qwest presented UNE-E as being like UNE-
P, except generally for pricing that includes a fiat rate up to a certain number of minutes,6
the ability to order Qwest voice messaging and Digitai Subscriber Line ("DSL")7 (at
retail rzites), and inclusion of Eschelon's existing resale base customers in the Platform
products QWest said that, with UNE-E, Eschelon would be able to coilect.the switched
access revenues that are unavailable with resale. Although switched access is also
available with UNE-P, the problems described above with UNE-P remained unsolved.
Instead of addressing those problems at that time, Qwest promised Eschelon that it .would
move Eschelon's base of resale customers to UNE-E. To avoid the provisioning problems
associated with submitting separate Local Service Requests ("l:.SRs"). for each line being
converted from resale to a UNE combination -- such as the problems Escheion had ' ¢
.experienced when attempting to order UNE-P -- Qwest said that it would develop a tool
to do the work on its side. With this tool, Qwest would convert Eschelon's resale base to
UNE-E, without the need for individual LSRs from Eschelon arid without adverse
customer impact. -

83';:;i..;.0>4 R93
| "X
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7. Qwest said that it would not be able to complete the conversion of
Eschelen's resale base to UNE-E for a few months. Therefore, in the short-term, Qwest
told Eschelon to order UNE~E through the existing resale process. See, Ag., Exhibit 2 -
(email from Judy Rise, Qwest's then Account Manager for Eschelon). Qwest said that it
would continue to bill Eschelon at the resale rates. through the existing resale billing
process; See id. Qwest said that Qwest Finance would then conlparethe end-of-rnonth
billed revenues to the UNE-E rates and pay Eschelon the difference. See id. After the

5 Lm addition, Eschelon described these problems in 55-page comments tiled with the Arizona Corporation
Commission on September Zl, 2000. Sec Eschelon's Comments Addressing USE Combinations, [n re.
US WEST Co nimun icatioris, [no. 's Compliance with § 27/ aft/ie Telecommunications Act of1996, Arizona
Docket No. T-00000A-97-0238 (Sept. it, 2000) ("Arizona UNEP Comments"), :he also Verification of
Garth Morrisette (same).
s See Exhibit l (UNE-E Amendment, Art 3.2, pp. 9-10). Although LJ'NE~E was supposed to be
distinguishable from UQFE-P because it is flat~rated Eschelon later learned that USE-P-Centrex is also flat-
rated. See http://www.qwestcom/wholesale/pcat/unepcenlrexhlzril ("Until Qwest systems are able to
record and bill actual usage information, Shared Transport Originating MOU and Local Switching
Originating MOU will be billed at a flat rnotithly rate based on assumed MOUT). See excerpt attached as
Eitllfbll 3.
7 Although Qwest now os"ers Qwest DSL with UNE-P lines (see Exhibit 8), at tb.at time Qwest's position
was that a CLEC could not order DSL with UNE-P lines.
s in the agreement Qwest did not place limits on the conversion of Esclaeion's resale base to the new
"Platllonn" See Exhibit l. Later, Qwest began imposing limitations, such as excluding certain features

and lines from the conversion.

I



x!

l~

\

I31/9089 "ON L5.12 Ft 81°  446 ca

first few months, however, the ordering and billing processes were supposed to change to
allow Esc felon to order UNE-E (not resale) and receive accurate UNE-E bills. See, e.g,,
id. ("Develop billing process for flat-rated UNE-Deal"). Although Qwest later pushed
out its target dates for the promised changes, Qwest continued to represent that it was
proceeding with changes to allow accurate UNE~E ordering and billing. See, Ag., Exhibit
4 (email and memorandum from Freddi Pennington of Qwest).

UNE-S tar

8. Shortly after agreeing to provide UNE-E to Eschelon, Qwest began to
refer to UNE-E as " -Star." See, e.g., Exhibit 2 (subject line of "UNE-Star
lrr1plernentatioo").9 Qwest said that it had formed an internal team of more than 35
Qwest representatives to implement the "new product." See, Ag., id. Qwest referred to
these representatives as its "UNE-STAR lrnpiementatiou team." See, e.g., Exhibit 4. In
many meetings, Qwest referred to USE-Star as a Qwest "prociuct." Sometimes, Qwest
applies a one-size-its-ali approach' to "products" that does not account for contractual
differences. Eschelon agreed to the UNE-E interconnection agreement arnendrnent, see
Exhibit l, based on Qwest's representations that UNE-E would have certain
characteristics (such as feahire availability and avoiding adverse customer impact).
Escheion expressed concern that it needed visibility into, and participation in, the UNE-
Star product implementation to ensure that the product was implemented consistent with
the promises made to Escbelon. Eschelon also believed that it could provide a valuable
service to Qwest by providing CLEC input that would improve the product. But, Qwest
did not allow Escbelon to meet with Qwest's UNE-STAR lrnplernentaUoh team. Instead,
Eschelon had to press Qwest semlce and product managers, as well as Lufornaation
Technologies ("IT") personnel, to provide iriforrnation and updates to Eschelon about
UNE-Star. See,_e.g., Exhibits 4 & 5. Qwest said that UNE-E and the UNE-Sta product
were the same. See, Ag., Exhibit 5.

9. The process experienced many delays. See, Ag., Exhibits 4 84 5. In TUe
meantime, Eschelon had to devote resources to dealing with the USE~E/UNE-Star
problems that Qwest had agreed to solve. Now, I understand that Qwest has testified in
the cost case that "we don't have a product anywhere called UNE-St2Lr" and that "you're
never going to see any offering for like a UNE-Star if tllat's the name of an agreement.
It's not the name of one of our products. ,la These staternenw cause me to ask whether

L L
McLeod" ("UNE-M") when provided to McLeodUSA, and otherwise as "USE-Star." See Qwest
Corporation Verified Answer to the Complaint of the Minnesota Departrnenr of Commerce, [fr re.
Complain: of the Mi/tfretora Department of Commerce Against Qwest C'oraorarzlolz, Docket No. P-421/0
02-197, 117, p. 12 (Match 1, 2002) ["QwestVerif.ed Allswer"] (excerpt attached as Exhibit 5).
to Cross~Examinatioo of Katbryo Malone, Transcript Vol. 7, page 104, lines 23-24 8: page 105, lines 5-7
(May 21 , 2001), In the Matter of the Corn.roission's Review and Investigation of Qwest's Unbundled
Network Elecnerlt (UNE) Prices, PUC Docket No. P-421/Cl-01-l375. See excerpt attached as Exhibit 7.
Ms. Malone testified that she is "Manager- Wholesale Markets" and that she is "responsible for Wholesale
advocacy surrounding interconnection and resale of products and services" at Qwest. See Direct Testimony
of Kathryn Malone, p. 2, lines 4-6 (March 18, 2002, same docket), excerpt attached as part of Exbiloit 7.
According to Ms. Rise, "Wlztolesale Advocacy" and "Wholesale Marketing" were represented on the Qwest

Èxternal U'nE<star irnplernentation team. See Exhibit 2.

° Qwest refers to the same product as "U\IE Eschelon" ("U\IE-E") when provided to Eschciczn, as "UNE-

4
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Qwest ever intended to deliver on its promises to implement USE-E/UNE-Star lon8f term
product improvements, or whether Qwest was simply delaying Escbelon and causing
Eschelon to expend resources on a claimed product Mac Qwest did not intend to deliver
as promised.

10. As discussed, one of the advantages o*the November 15 2000
interconnection agreement amendment was supposed to be that Qwest would convert
Eschelon's base from resale to ULM- -Stm without the necessity of Eschelon
placing individual LSRs to convert each customer. Qwest never completed the physical
conversion to UNE-EfUNE-Star, however, and the UNE-EtU'NE-Star product suffers
from its own problems. Now, a year and a half later, Esc felon has bad to begin, at this
late date, the process of placing individual LSR; to convert customers to UNE-P, due to
billing, provisioning, and pricing issues with USE-E/UNE-Star. it Although Eschelon has
been entitled under its interconnection agreement to UNE-P pricing since before 2000,
Eschelon will not receive the benefits OfUNE-P pricing until the lines ah converted. I
estimate that it will tale a rninirnum of seven months and eighteen Eull-time employees,
as well as additional resources, to complete the conversion from U?-E -Stn to
UNE-P. I have already hired 18 people for this purpose. Because we are moving a large
number of lines to UNE-P, Eschelon must hope that Qwest b.& been forced to make
sufficient improvements in the UNEP product to allow the transition and the product to
work much more smoothly than Qwest's attempt to provision UNE-P Lm 2000.

12. Esclielon still receives resale bills for USE-EfUNE-Star lines, instead of
accurate - To-sw bills. The UNE-E price must be determined to reconcile the
_resale bills to the UNE-EFUNE-Starprice. This was supposed to be an interim process.
Qwest said that Eschelon would continue to receive a resale bill until Qwest 'implemented
a process for -E -Star billing. See, Ag.,Exhibit 2. Initially, Qwest estimated
that this process would be in place by the inst quarter ot`200l. But, the process was

l l . Although Eschelon has commenced 2. conversion of many of its limes to
UNE-P, the vast majority ofEscllelorl's Off-Net lines are still priced according to the
UNE-E/UNE-Star product. UNE-E/UNE-Sta.r sLLEflers from billing, provisioning,
documentation, switched access, reporting, and repair problems.

u On March l, 2002, Eschelon and Qwest entered Loto a Settlement Agreement (Paragraph 6 of̀  the
Settlement Agreement provides that the Settlement Agreement will be filed with the state cornxnissions Ir!
states where Eschelon is certified and has an interconnection agreement Qwest is no take care of the
filing.) Paragraph 310 provides that Qwest and Eschelon will forma team for the purpose of developing a
plan "to convert USE-*EJUNE-Star lines to UNT:-P." Eschelon has started to order UNE-P, and the
conversion cornrnenced Lm April and May at' 1002. The conversion has not yet been completed. The lines
that were expected to convert as a records only change were converted fuse Those lines were on common
blocks (so Eschelon had to issue only one order for the conversion of a further ofltnes). The more time
consuming conversions are other laB and Centrex hLLsiz1ess lines to UT\7E-P. It is early in the conversloIl
process. Some customer-aEeet'.i.ng problems have occurred during the migration of these lines. Although
the number does not appear to Oh great at this early stage, each custorrvr-aE'ecLing prohlena is a serous
issue for us. Eschelon is conrtnudng to monitor this issue to determine ire cause and extent of any

problems.

Billing
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delayed. See, Ag., Exhibit 4. The process is still not Ld place, and Escheloo continues to

receive resale bills for USE-E/UNE~Star lines today,

13. L
process with a lcnovvn 50% - 70% error rate. From August through October of2001,
Eschelon reviewed seWice order completion notices to identiFy order errors and identified
an error rate of approximately 50° /0. Qwest raj ected orders in error or removed features
without Eschelon's knowledge, and Qwest's translations personnel were unfamiliar with
the proper process for translating the USE-E/Star product in the switch. Many of the
errors resulted in adverse end-Liser customer impact (including repair issues, because the
customers did not always experience the impact of the error until some time after the
order activiryl. Eschelon objected to the adverse customer impact and the amount of
resources that Eschelon had to expend 'on dealing with these errors. Escheion was forced
to escalate virtually every problem. in November of 2001, Qwest anally instituted a
resource-intensive manual review of the USE-E/UNE-Star service orders. I attended a
meeting during which Toni Dubuque and Chris Siewart at" Qwest told Eschelon that
Qwest's error rate for USE-E/UNE~Star service orders-was approximately 70° /1. Qwest
has not reported an error rate to Eschelon since then. Although the error rate is high .
Qwest's internal review has substantially reduced the number of errors tllatadversely
impact end-user customers. Some customer-affecting problems still occur, however,2

14. Eschelcn was experiencing even more provisioning problerNs when inst
using UNE-E/UNE~Star. UNE-E/UNE-Star essentially provides Centrex functionality on
a POTS product. Initially, Qwest required Eschelon to order the needed Centrex-line
features on a lpi3. Significant problems arose when a customer was moving-to UNE-
EtUNE-Sta.r Erorn a. Qwest laB, often because the features did not interact properly.
Qwest told Eschelon that these problems would be addressed by ordering the laBs with
Custom Calling Management System (CCMS). On July 3 i, 2001, Qwest and Eschelon
entered into two amendments to tire interconnection Ag-reernent (relating separately to
recurring and non-recurring charges) to modify the product to allow ordering of iFs
with CCMS. See Exhibit l. These arrrendrnents were supposed to alleviate the
provisioning problems without requiring a change in platform, for which Qwest charges
higher rates. The majority of Eschelon's UNE- E~Stu lines require use of laB with
CCMS . After signing the Arnendrrients, Qwest operational personnel informed Escbeion -
that CCMS is an old product that the product manager actually wanted to retire and that
few people at Qwest are knowledgeable about it. This is consistent with the problems
that Eschelori has experienced. Both the service order and the translations personnel at
Qwest appear untrained to provide the USE<E/UNE-Star product. Provisioning the
product is requiring additional resources and manual effort by both Qwest and Eschelon.
Qwest has indicated that USE-E <Stm orders will never flow through.

Provisioning

.r"" 5 1,
f ' . * . J . .

Qwest 'Las provisioueci the UP -E/UNE-Star oroducc using a manual

A 'F ' " '  2L :  L r.. *  J  u 'nCa;'O. 9 9h - ILQg2? Den; GLA

11 Although Eschclon is converting Lines to UNE-P, many lines will be on UNE-E For months as that
process continues, and some Lines will remain on UNE-E Mer the conversion (such as lines than Qwest
deems "ineligible" for UNE-P, such as lines with Qwest. voice mail).
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i5. Other than some job aids, Qwest has provided little documentation LO
describe and support the USE-E/UNIE-Star product. UNITE, or USE Star, is not .
identified as ode of the available "UNE-P products" in the UNE-P Product Description in
Qwest's Product Catalog on Qwest's wholesale website. (See
http://wwwqwest.conijwholesale/peat/unep.litrn.l, p. l, attached as Exhibit 8.) Because
Qwest did not cl arify tlie distinctions between the products in its materials, Qwest's
UNE-P announcements have caused confusion. Esctieion representatives, including
myself, have had to ask Qwestwlietber UNE-P announcements (such as Qwest notices
regarding systems changes) also apply to liNE~E/Ul\lE~Star and, if so, how they apply,
See, Ag., Exhibit .5. As discussed this was supposed to be a sNort-term problem, but
Qwest bas not delivered on all omits promises to implement the YJNE~E/UNIE~Star
product. Some references to UNE-Star can now be found in the systenls release notes on
Qwest's wholesale web page, but product notifications and training were not developed
as indicated (see, Ag., Exhibit 5).

16. Over a period of time, Eschelon complained to Qwest that Qwest wasgNot
providing complete and accurate records from which Eschelou could bill interexchange
carriers access charges for USE-E/UNE-Star custorners.l3 As an example, if a Qwest
retail customer who has selected Qwest as the intraLATA toll PlC calls an Eschelon
USE-E -Sta local customer, Qwest should provide a record of that intraLATA toll
call to Eschelon, so that Eschelon can bill Qwest tor terminating access. Eschelon needs
an accurate report of switched access minutes fuse ("MOU"), so that Eschelon may
properly bill Lnterexchange owners for access. Qwest disputed Eschelon's claims as to
the vast majority of the missing minutes. Recently, after Eschelon's agreement not to
oppose Qwest Lm 271 proceedings or bring complaints terminated and Eschelon was
allowed to raise this issue publicly, the number of minutes reported to Eschelon jumped
significantly and became closer to the number of minutes that Escbelon has maintained it
should have been receiving all along.l4 The iNcrease in number of minutes occurred very
recently, and Eschelorfdoes not lcnowyet Whether all of these minutes will be billable or
whether this increase in the number of minutes will continue. .

17. Although the conversion from UNE~E (with resale billing) to UNE-P has
o n l y  r e c e n t l y  c o m m e n c e d ,  Q w e s t  i s  a l r e a d y  r e p o r t i n g  E s c h e l o n ' s  U S E - E / U D - S t ar  l i n es

as UNEP lines for_pur'poses of the Regional Oversight Coozniittee (ROC) Performance
Lndicator Definition (PID) data Previousiy, Qwest reported these lines as business lines,
which is how the lines appear on the bill received by Eschelon. Lm reviewing the PID

u This is true for Of-Net customers as weLL
xi Although Qwest may claim that this is due to a change from us: of an interim process Lo use of Daily
Usage Files ("D`L}IF"), Eschelon previously arrcmptegi to move off the i.nteri:r1 process. Qwest asked
Eschelon to return to the interim process, because the long-term process was not working at that time.

.Documentation

Switched Access

Reporting
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43' data recently, Escrielon foLL rd that Qwest's reporting of the lines changed from business
limes to UNE-P lines in approximately November ot`200l. See Exhibit 9.15 At that time,
Qwest changed its reportNig not only on a going forward basis, but also retroactively to
January of200l So that months previously reported as business lines were then reported
as UNE-P lines. See id. Esclielon was not notified in advance of this change.

19. On November 15, 2000, Qwest agreed to provide Qwest DSL (at retail
rates) with UNE-E/'UNl8-Star. Sea Exhibit l, Art. 3:2, t[Lt1lD1.i6 Although Qwest allows
Eschelon to order DSL with UNE-E/UNE~Star, Qwest is not prepared to deal with DSL
repair issues. Qwest has said that it does not have hack end system records containing
the DSL technical'i.nforrnation needed for repair for Centron/Centrex Plus lines with
DSL. On J'une 5, 2002, Qwest Process Specialist Susie Wells con_8.nned this to Bonnie
*Johnson arid Tina Schiller of Esclieloti, who are both iii my. organization. Ms. Wells said
that, when the service order is processed the critical technical DSL information needed
for repair drops off and does not populate in the Qwest hack end systems. She said this
information is lost and cannot he retrieved. Ms. Wells said that this problem occurs in
Qwest's Eastern and Central billing regions. Those regions include Arizona, Colorado,
Minnesota and Utah, of Eschelon's states. This issue is of particular concern to

18. Qwest is reporting a nearly perfect billing accuracy rate in the PID data.
One hundred percent of the USE-EfUNE-Star rates billed to Esc felon from Qwest for
UNE-E -Stm lines, however, are inaccurate, as discussed. I€Qwest is able to report
a nearly perfect billing rate under these circumstances, a legitUnate question exists as to
whether the measure accurately reflects the CLEC experience. Additionally, it is unclear
whether the PID measures capture the UNE-E/UNE-Star problerris that result from
Service order writing issues. Qwest is manually handling the UNE-EflJ7N'E-Star orders,
which means that a Qwest service order writer re-types the order after Esc felon has typed
and submitted it. Orders submitted by Eschelon are often not typed correctly by Qwest's
order writer. As a result, problems occur, such as features not being provisioned
properly. When this happens, an Eschelon customer will report a trouble, because the
feature is not worlcing properly. Qwest will close the trouble ticket arid indicate "No
Trouble Found," because Qwest takes the position that the problem is a ser*/ice order
issue, even though Eschelon's initial order was submitted correctly. Therefore, the '
trouble does not appear to be captured in the PID data.

Repair (DSU

LE Although separate categories are used for other products (such as USE-P-POTS), separate categories
were not created for UNE-E products (such as UN'E~E-POTS). See Exhibit 9. 1fQwest is claiming that Ir
included UNE-E lilies with UNE-P lines because there was not a separate category, Qwest could have
simply created another category, as i.t did with UNE~P-POTS.
"Since then, Qwest has also made Qwest DSL available with UNE-P, including USE-P-Centrex (and
Ceutron). See, Ag., http://www.owest_comlwlioiesalelucat/uneocentrex.h':r\'Ll("You may convert existing
Qwest Digitial Subscriber Line (DSL) to UNE-P Centrex with Qwest DSL service. You may also request
the installation of rich Qwest DSL service on an eligible and existing UNE~P Centrex, subject to loop
qualiticadon and :i.vaiiability.") (excerpt attached as part of Exhibit 8). Qwest (Susie Wells) has indicated

that the DSL repair problem applies to both UNE-E and UNE-P.
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Due to this problem, when Esc felon calls the Qwest repair centers (general repair
or DSL repair), the Qwest representative will have no repair record with the information.
needed to repair a trouble in the DSL portion of the line. The Qwest representative may..
not even know that the customer has DSL. 'At a rniriirnurn, the customer wilL experience
delays, and Escbelori will have to expend resources on escalating and resolving the_
problem, if it can be resolved. The DSL may have to be re-installed, because the .
technical information about the existing DSL service is lost. Qwest has asked Eschelon
to provide additional forecasting and conduct additional monitoring of repair issues
because of this problem. This Lrnposes extra resource burdens on Eschelon. More
importantly, Esc felon's end-user customers will be adversely affected. Also, because .
Qwest wholesale repair for DSL with Centrex Pius/Centrori lines is not truly available..for
UNE-E or UNE-P, due to the rnissiog repair information, Eschéion is discouraged trOm- .
selling DSL to its customers.

Esc felon in Minnesota. and Colorado, because ofEschelon's sigr1_fEcant number-of
existing Centrex Plus/Centron lines in those states,

FURT HER AFFIANT SAYETH NOT.

Dated this am day ofJ'Lme 2002.

STATE OF MINNESOTA. )
. .̀ ) as.

COUNTYOF HENNEPLN ->

SUBSCRIBED AND SWORN TO before me Luis 7th ci2.y.of Tune, 2002, by F. Lynne
Powers. who certifies that the foregoing is true and correct .to best of Ber knowledge and
belief . . ' .

-u . - 4 .~.» - -

Witness my hand and oficfal ;eat.

%Q@'W~4,A4 AT/ 4
Notary PIJLLc

My COTILIHLSSLOU explresi

us

. ,:vv1/w/
V . '

F LYUILC Powers

.DouGLAs L STFQAND

NOTA81 puaut . m»n4§§nfA .
Hy Camni.ss1nn €x¢rus.lsn. 31, ;
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-----Original Message--~
'Emma
Sent:
To :
Cc:
Subject:

Andy-and Chuck: .
We_discussed these data requests with Bairn Gallegos, and he indicated that he

believed they were served on us inadvertently, given that we are currently not
particip acting in the proceeding at Qwest's request. Therefore, we are not responding to
them. If for some reason that is not the case, Eschelon reserves all objections.

. As far as provision of residential service in Arizona, Eschelon does not provide
residential service. Qwest was present- at the certification hearing where Garth Morrisette
testified to that. We have found one residential (AFR) Line on our bill, after finding that
Qwest's monthly performance report shows one residential line. We are checking to see
if that is a test customer, or perhaps an error in the data. Other Thai that isolated instance,
however, we do not have residential customers in Arizona.

----Original Message -----

From:
Sent:

To:

Cc:
Subject:

Attached is Qwest Corporations First Set at° Data Request to
Escheton. I will also be forwarding separately an attachment to the data
requests. ...

The information contained in this e-rnaii message is attorney privileged and confidential
If the

reader of this message is not the intended recipient, you are hereby noticed that any
If you

have received this communication in error, please notify us immediately by telephone
. Although this e-

mail and any attachinents are believed to be free of any virus or other defect that might

ensure that it is virus free and no responsibility is accepted by Pennernore
for any loss or damage arising in any way Nom its use.

information, intended only for the use of the individual or entity named above.

dissemination, distribution,lor copy of this cornmxmication is strictly prohibited.

. Thank you.
<<pGG%01 !.DOC>>

(602) 916-5000 or reply by e-mail and delete or discard the message.

Meet any computer system into which it is received and opened, it is the responsibility of
the recipient to
Craig, P.C.

: _ -.-Qiausbn;-Kal;en=L.
Friday, May ZS, 2001 3:03 PM
'Andrew Crain', 'Charles Steese'
'jhgalle@uswesL<:om', Oxley, J. Jeffery
FW: §271 Proceeding, AZ Docket No. T-00000-97-0238

I

pGGv~cn LDOC

r- \  V " i 'J
L \**\.\ C 4 -

DPOOLE@FCLAW.<:orr1 rSMTP;DPOOLE@PCLAW c0m1
Wednesday, M a y 2 ] ,  Z0 0 \  5 :  l l  P M

thc@Lrlaw.corn; k<:1a.uson@.esche1oL1.com

mabdu1c1_@uswest.(:om; iraQQe@uswest.com; ]'E{ERRON@FCLAW.com
§27\ Proceeding, AZ Docket No. T-000C0.97-0133
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HECE1VED
ESCHELGN

July 10, 2002

By facsimile & overnight mail

Commissioner Marc Spitzer
Commissioner Jim Irvin
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007-2996

Re : AZ Docket Nos. RT-00000F-02-0271, T-00000A-97-0238

Dear Commissioner Spitzer andl@ommissioner Irvin:

Eschelon Telecom, Inc. ("Eschelon") received a copy of your letters to the Parties
in Arizona Docket Numbers RT~00000F-02-0271 and T-00000A~97-0238. ,
Commissioner Spitzer asked the parties to address the differences in the letters submitted
by Qwest and Eschelon, Therefore, Esc felon submits this Reply to Qwest's letter to the
Commission of June 27, 2002 ("Qwest's June 27 Letter") and the Response of Qwest
Corporation to Staff's Request for Comment dated June 27, 2002 ("Qwest's
Comments"). Because Qwest criticized Eschelon's previous letter as "unverified
rhetoric" (see Qwest's June 27 Letter, p. 1), Eschelon attaches exhibits to further support
the information provided. '

Change Management  Process

The Change Management Process ("Cl\/@") is a primary example of an area in
which the information provided by Eschelon and Qwest varies greatly. Eschelon has
participated in the CMP (formerly "CIclvIp") for about as long as any Competitive Local
Exchange Carrier ("CLEC"). Although Qwest's June 27 Letter and Qwest's Comments
characterize CMP as though it were an arm of the 271 process, that is not the case.
Eschelon's participation in CMP was not some effort to involve itself in the 27 l
proceedings. Quite the reverse is true. Long after Eschelon's initial participation in
Cl\/IP, some 271 issues were interjected into the Chi?-Re-design process when Qwest
referred issues from the 271 workshops to the C`MP Re-design team. Although some 271
issues were discussed, participation in CMP is far from being the same as participation in
271. Issues raised in rnonthly Cly#Ip meetings were not necessarily brought to the 27 l
proceedings. These include commercial performance issues. Even if another party
mentioned some of these issues in 271 proceedings, the participants in those proceedings
did not have the benefit of explanation by Eschelon, which had first-hand commercial
experience with the problems.

air
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Commissioner Marc Spitzer
Commissioner Jim Irvin
July 10, 2002
Page 2

Because CMP is an important issue about which Qwest's filings vary greatly from
Eschelon's information, Esc felon will provide additional information from which the
Commission may decide which party more accurately and fairly captured the course of
events.1 About CMP, Esc felon said:

Qwest had Eschelon representatives pulled from CAP Re-Design meetings,
reviewed but did not disclose written comments by Eschelon on a Qwest status.
report that were critical of that report, required Eschelon to withdraw a Change
Request relating to anti-competitive behavior before it was distributed to other
CLECs, and took other steps to inhibit Esc felon's participation in CMP/CMP Re-
Design and prevent information from becoming known. Finally, Eschelon's
President personally attended CMQP monthly and Re-Design meetings to
determine whether Qwest's attacks on Esc felon representatives were fair and
whether Qwest's representations that CMP issues could be resolved just as well
outside of CAP were accurate. Eschelon's President concluded that Qwest's
statements were not fair or accurate and the Eschelon's CMP participation was
appropriate and necessary to resolve critical business issues. Esc felon's President
encouraged Gordon Martin of Qwest to also attend the CMIP meetings to gain an
understanding of that process and Esc felon's perspective. Wit. Martin did not do

1

t

so.

See Eschelon's Letter to Commissioner Spitzer, p. 5 (June 24, 20021 ("EsChelon's
June 24 Letter"). Qwest did not address Eschelon's first statement from the above
quotation about Cly/LP (that Qwest had Eschelon representatives pulled from CAP Re-
Design meetings) in Qwest's June-27 Letter or Qwest's Comments. Therefore, Esc felon
will respond to the issues- Qwest did address first and then return to this issue.

Comments on CIWP Status Report

Eschelon's second statement about Cly/Ip was that Qwest "reviewed but did not
disclose written comments by Eschelon on a Qwest status report that were critical of that
report." Eschelon's June 24 Letter, p. 5; In response to this statement, Qwest said: "In
fact, Eschelon only submitted specific comments regarding Qwest's monthly ClvIP re-
design status reports on a single occasion." Qwest's June 27 Letter, p. 2. (emphasis
added). Enclosed, however, are copies of specific comments regarding Qwest's monthly
Cl\¢ {P re-design status submitted by Eschelon to Qwest on two occasions. See Exhibits 2 -
3.2 As Eschelon indicated in Eschelon's June 24 Letter, Eschelon's October 200 l
comments are critical of Qwest's status report. See Exhibit 2. Esc felon submitted a copy
of Exhibit 2 to GreglCasey, Audrey McKenney, and Dana Filip of Qwest on Friday,

1 See Exhibit l (Verification of P. Lynne Powers).
z Qwest states that it attached a copy of Eschelon's redlined version of the status report as an exhibit to the
report. See Qwest's June 27 Letter, p. 2. Qwest attached Eschelon's comments with respect to Exhibit 3
(see Exhibit 4), but not Exhibit 2. Qwest also refers to a "high level" email submitted by Eschelon. See
Qwest's June 27 Letter, p. 2. A copy of that separate email is attached as Exhibit 3.
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Commissioner Jim Irvin
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October 5, 2001 and to Andrew Crain on October 9, 2001. See Exhibit 2 (cover email to
Mr. Crain). Ms. Filip is Qwest's Senior Vice President of Global Service Delivery, and
Mr. Crain is a Qwest attorney. Both Ms. Filip and Mr. Crain are Core Team Members of
the CMP Re-design Team. See Exhibit 6.

After Esc felon submitted its October 2001 comments on Qwest's CMP status
report to Qwest, Mr. Crain reportedly mentioned the comments to Wor1dCorn's attorney
Thomas Dixon. Nor. Dixon is an active member of the CAP Re-design Team and active
participant in the 271 proceedings in several states, including Arizona. Mr. Dixon asked
Mr. Crain for a copy of Eschelon's comments. Mr. Crain responded that he was "mixed
uP.11 See Exhibit 7. Although Mr. Crain had Esc felon's comments in his possession at
the. time, as shown by Exhibit 2, Mr. Crain told Mr. Dixon that Eschelon had not "sent
anything." See Exhibit 7. Despite these facts, Qwest represents to the Commission that
"Qwest in no way attempted to limit the distribution or use of Eschelo-n's comments."
Qwest's lune 27 Letter, p.3_.

With respect to the October 2001 comments, Esc felon management agreed to
provide them directly to Qwest management, instead of submitting them by email to'the
entire Ci\/[P Re-design Team. Escheion did so for two reasons: (i) to show a spirit of
cooperation because Qwest had indicated that it would resolve pressing disputes with
Eschelon (which it later did not do), and (2) to respond to attacks by Ms.Filip and
Ms. McKenna on Escheion's participation in the CMP Re-design process made with the
purpose of decreasing that participation. See Exhibit 8, see also discussion below. In
these situations, Ms. McKenna sometimes characterized Escheion as a "bad" business
partner. Given Qwest's monopoly supplier position, Esc felon did not need to be
expressly reMndedthat Qwesthad the abiiitylto punish conduct it deemed to be "bad."

Withdrawal of Change Request Relating to Qwest Anti-Competitive Conduct

Eschelon's third statement about CMP was that Qwest "required Eschelon to
withdraw a Change Request relating to anti-competitive behavior before it was
distributed to other CLECs.'" Eschelon's June 24 Letter, p. 5. In September of 2001,
CLECs participated in a call to discuss CMP issues. One of the issues discussed was
whether a Change Request would be the appropriate vehicle to raise With Qwest the topic
of anti-competitive conduct. Allegiance Telecom ("Allegiance") said that it had recently
experienced instances when it believed Qwest personnel gave false information to
Allegiance's customers (such as that the customers' service would go down if they
proceeded to converting with Allegiance). Esc felon said it had recently had a similar
experience. They .agreed that a Change Request would be an appropriate avenue for
addressing these issues.

9

On or about September 25, 2001, Allegiance submitted its initial Change Request
relating to this issue. See Exhibit 9. Allegiance asked Qwest to establish an improved
process for reporting occurrences of anti-competitive'behavior, including a single point of
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contact, a thorough investigation, an appropriate and timely response to CLECs, and
proper training of Qwest personnel to prevent future occurrences. See id. Qwest
assigned the Change Request number PCC092701-3. See id. The initial Change Request
contained the name and badge number for the Qwest technician alleged to have made
inappropriate statements. Esc felon copied the description of the Change Request,
containing this information from Qwest's web page. See id. Shortly afterward, Esc felon
could not find the Change Request on the web page. Today, a slightly moditiedlversion
of the Change Request (without the technician-identifying information) is posted on the
web page with the archived Change Requests, and it has a "Withdrawn" status. See
Exhibit 10. Allegiance has indicated that Qwest met with Allegiance in October of 2001
and that Qwest, including Ms. 1\/1cKenney, asked Allegiance to withdraw the Change
Request. Qwest's written Status History for the Change Request (posted on the Qwest
web page), however, does not document the meeting between Allegiance and Qwest or
the fact that Qwest asked Allegiance to withdraw the Change Request. See Exhibit 10.3

On September 28, 2001, Eschelon also submitted a Change Request relating to
this issue to the Qwest ClaP. See Exhibit ll. Esc felon described a situation in which a

Qwest representative told a customer switching to Eschelon that Esc felon was filing for
bankruptcy, which was not a true statement. See id. Eschelon asked Qwest to develop a
written process to help prevent similar situations in the future. See id. Esc felon asked
Qwest to include in the process steps for training Qwest employees, reporting the
conduct, responding to such situations, and communicating to CLECs on-the action
taken. See id. As in the case of the Allegiance Change Request, Eschelon was seeking a
process solution and was not simply reporting an isolated incident Qwest is required to
provide a Change Request number to the requesting CLEC and log that number into its
database within two. days after receiving a completed CR. See CMP Document at § 5.3.5
Qwest did not do sO and said, on October 10, 2001, that it had not provided a number
because it was "clarifying this issue internally." See Exhibit 12. The documented Clv{P
process does not provide for such a step. Qwest (Ms. lV1cKenney and Ms. Filip) asked
Eschelon to withdraw the Change Request from Cly/IP, indicating Qwest did not believe

3 When Eschelon later raised an issue relating to the handling of these Change Requests with the Ch/1? Re~
design team, Qwest criticized Esc felon for using technician-identifying information in its Change Request
and stated that this was one of the reasons that Qwest asked Eschelon to withdraw the Change Request.
Eschelon pointed out that this was not the reason given to Eschelon at the time and that Eschelon's Change
Request did not contain technician-identifying information. Qwest contused the Change Requests
submitted by Allegiance and Eschelon. Eschelon did distribute the Allegiance Change Request to the Core
Re~design Team at the later date, but the information provided was taken from Qwest's published web

page. -
4 Eschelon remains dissatisfied with Qwest's approach to these issues. Since then, Eschelon has reported to
Qwest additional instances of inappropriate comments by Qwest representatives to Eschelon customers.
Afterward, Qwest provides, at most, a vague statement that Qwest investigated and will take appropriate
steps. Eschelon does not know what steps were taken either in the particular case or to avoid additional
instances in the future. If Qwest had accepted the Change Requests of Eschelon and Allegiance, perhaps a
better process would be in place by now.
J See httpz//www.qwest.com/wholesale/cmp/re~design.html.

J
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that circulating such examples to other CLECs was consistent with the requirement not to
oppose Qwest in 271. Esc felon withdrew the Change Request.

Qwest admits that it asked Eschelon to withdraw the Change Request. See
Qwest's June 27 Letter, p. 3. Qwest claims that its only reason for doing so was that the
"issue related to employee performance, rather than a systemic process issue." Id. In that
case, according to the governing ClvtP Document and consistent with the handling of
other Change Requests at the time, Qwest should have assigned the Change Request a
number,posted the Change Request on its wholesale web page, stated in a written
response its position that the issue related to employee performance, posted that response
(and its request to withdraw) as part of the Status History, and given the Change Request
a published status of "Withdrawn"
procedures.

Qwest followed none of these documented

Moreover, in both the Eschelon and the Allegiance situations, Ms..McKenney was
involved in asking a CLEC to withdraw a Change Request. Ms. McKenney is Senior
Vice President of Wholesale Business Development at Qwest. Ms. McKenney is not a
member of the CMQP team or the service in_anagement team. Ms. McKenna handled the
bulk of the negotiations of unfiled agreements with Esc felon. The reason given by
Qwest for its request to withdraw the Change Request does not explain Ms. McKenney's
involvement.

Other Qwest Steps to Inhibit Eschelon's CMP Participation

Eschelon's fourth statement about CMP was that Qwest "took other steps to
inhibit Esc felon's participation in CMP/Cli/IP Re-design and prevent information from
becoming known.". `Eschelon's June-24 Letter, p. 5. Qwest claims that Eschelon's
participation in CMP was "full" and "never restricted." See Qwest's June 27 Letter, p. 3
8: Qwest's Comments, p. 7. In April and June of 2001, however, Ms. McKenney of
Qwest was calling Eschelon's President to complain that Esc felon should not be
participating in Qwest's CMP meetings. Eschelon attempted to reason with Qwest by
explaining Eschelon's business need for participating in CMQP and describing the
competitive disadvantage to Eschelon if prevented from participating in CMP. See, e.g.,
Exhibit 13. A comparison of Exhibit 13 with Qwest's lune 27 Letter and Qwest's
Comments raises the question of why Esc felon had to make these arguments at all, if
Esc felon's participation in CivLP was as free and uninhibited as suggested by Qwest.
Note that Ms. McKenna did not write back to Eschelon and say that there has been some
misunderstanding and, of course, Eschelon could participate freely in CAP. That was not

Qwest's position. -

Qwest's efforts to inhibit Esc felon's CMH? participation also extended to CMP
Re-design meetings. In October of 200i, for example, Ms. Filip specifically asked
Eschelon to refrain from participating in a CNE Redesign Team discussion of the
interim process for the Qwest Product Catalog ("PCAT"). See Exhibit 8. Despite
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Eschelon's strong objections to the PCAT process, Esc felon believed it did so, as Qwest
requested. See id. Nonetheless, Ms. Filip called Esc felon immediately after that session
to complain that Lynne Powers of Esc felon had provided some comments when she
should have been silent. The effects of Eschelon's silence on this particular occasion far
outlasted the particular meeting. Qwest made many changes to the PCAT with either no
notice to CLECs of the particular change or at least no red-lining accompanying a notice
to show the nature of the change. By the time Eschelon was able to participate on this
issue again, Qwest argued that it was too late to go back and provide information to
CLECs on the changes made earlier. Therefore, Esc felon and other CLECs never
received red-lined documents showing what had changed for many changes no the FCAT.

Ms. Filip and Ms. McKinney generally took the position that the Escalation
Letter barring Esc felon from participating in 271 proceedings also entailed that
Esc felon should either be silent or support Qwest's position on other issues in the CMIP
monthly and Re-design processes. Qwest said that Esc felon had an obligation to deal
directly with Qwest executives-instead of raising issues in the CDvtP arena. Escheion did
not believe, however, that Qwest could separately address the types of issues Esc felon
raised in those proceedings without affecting other CLECs and that consequently a _.
bilateral approach would be futile. Eschelon provided Qwest management with a
summary of Eschelon's pending- and recently closed Change Requests to attempt to show
the detailed nature of the issues, many of which affected other CLECs, to convince Qwest
of Eschelon's legitimate business need to raise in the context of CMQP. SeeExhibit 8.
Again, if Qwest was not opposing Eschelon's participation in CD/IP, the question is raised
as to why Eschelon needed to expend resources creating such summaries and trying to
persuade Qwest of the need for Eschelon's participation. Qwest verbally opposed
Eschelon's arguments. On October 16, 2001, Ms. Filip told me and Eschelon's President
on a conference callthat Qwest expected Eschelon to not only withdraw the Change
Request discussed above but also limit Eschelon's participation in other ways. For
example, Ms. Filip asked Eschelon to reduce the number of communications to other
CLECs and the testers concerning Qwest's failings (such as by not copying emails to
other members of the CMI? Re-design Team) and discuss performance issue.s off line
rather than in meetings attended by others .

4

The arguments with Qwest about the "allowable" level of Esc felon's participation
in CMP and CMI' Re-design continued for months. Although Qwest appears to praise
Es<:helon's participation in the CIVIP process in its letters to the Commission, Qwest does

6 See Escalations and Business Solutions Letter signed by Qwest and Eschelon (Nov. 15, 2000)
("Escalation Letter") (copy attached as Exhibit 14).
7 For example, on April 3, 2001, Qwest's attorney Laurie Komeffel told Eschelon that Qwest was
"comfortable" that Eschelon's participation in a KPMG question/answer proposal would not violate the
agreement not to oppose Qwest in 271, but she said that Qwest "would not be in favor of Eschelon serving
as a 'test' CLEC." See Exhibit 15. Eschelon had to inquire of Qwest as to the boundaries of the limitations
on Eschelon's participation, because it had become clear that Qwest interpreted the 271 limitation more
broadly than Eschelon.

*Ar
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not disclose that verbally it took a very different stance in its ongoing discussions with
Esc felon at the time. Ms. Filip and Ms. McKenney represented that Esc felon's
representatives were causing "havoc" in the CMP monthly and Re-design meetings. See
id. On January 12, 2002, Eschelon's President summarized Qwest's attempts to decrease
Esc felon's CMP participation over the last year as a "constant instant" to the business
relationship. See Exhibit 16.

In an attempt to put the issue to rest and prove Eschelon's position, as indicated in
Eschelon's June 24 Letter (p. 51, Esc felon's President asked Qwest's Executive Vice
President of Global Wholesale Markets Gordon Martin to attend the CMP and Re-design
sessions, as Esc felon's President had done. See id. Along with Ms. McKenney,
Mr. Martin was intimately involved in the negotiations with Esc felon, including
negotiation of proposed terms that would limit Esc felon's participation in CNIP8
Eschelon's President told Mr. Martin that CMQP attendance "is the only way that you can
determine what goes on as both sides have different views as to what happens at these
sessions." See id. Exhibit 16 clearly shows that Eschelon's request for Mr. Martin's
attendance was made in the context of resolving the issue of Qwest's persistent requests
to limit Eschelon's Cly/IP participation. Nonetheless, Qwest's Letter reads as though _
Eschelon made an unrelated and unprecedented request for upper management to attend
CMP meetings. See Qwest's June 27 Letter, p. 3. Qwest then represents to the
Commission that there "was nothing wrong with Qwest's selecting its representatives
who had knowledge about the detail at issue at CMQP meetings." Id. Eschelon agrees that
knowledgeable Qwest employees should attend CMP meetings. This is not, however, the
issue that the Commission seeks to investigate and upon which Eschelon commented.
The relevant issues are the reason for Eschelon's request that Mr. Martin participate in
some Cly/Ep meetings and Mr. Martin's (and Ms. McKenney's) c`onduct in pressing
Qwest's efforts to decrease Eschelon's CMIP participation without personally observing
the Esc felon behavior that Qwest employees characterized as causing "havoc."

Excluding Eschelon From CNIPMeetings

As mentioned above, Qwest did not address Eschelon's inst statement about Cl\rIP
in its June 24 Letter -- that Qwest "had Eschelon representatives pulled from Cly/EP Re-
Design meetings" -- in Qwest's June 27, 2002 Letter or Qwest's Response. It does not
do so, even though Qwest directly responded to Eschelon's Statements about Qwest's not
disclosing cornrnents on a status report and asking Eschelon to withdraw a Change

s Eschelon took the position that, if Qwest was going to impose limitations on Esciielon's Cl*/IP
participation, Qwest needed to be clear in its expectations, so that Eschelon would not continue to be
criticized by Qwest after the fact for alleged infractions. At a meeting on January 8, 2002, Ms. Filip agreed
to provide clear, written expectations to Eschelon by January ll, 2001. On January ll, 2002, Mr. Martin
said that Qwest's legal department advised not to provide a written list. He said that, instead, Ms. Filip
would call Eschelon to verbalize a list and then there would be some documentation of agreed upon issues.
Ms. Filip did not provide a verbal list or later documentation after that date. The parties did not agree on
this issue.
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Request. Eschelon believes a reasonable conclusion to draw from Qwest's silence on the
specifics of this point is that Qwest admits that it pulled Eschelon representatives from
CMP Re-design meetings. Qwest broadly states, however, that Esc felon's participation
in CMP Re-design was "never restricted," Qwest's Comments, p. 7, so this assertion
needs to be addressed.

Qwest excluded Eschelon from virtually all of the Qwest CMP Re-design
meetings that took place on October 30, 2001 through November l, 2001. Lynne Powers
of Esc felon planned to participate in those sessions by telephone, and Karen Clayson of
Eschelon flew to Denver at Eschelon's expense with the plan of staying through the
November 1" meeting. See Exhibit 17. As indicated on Qwest's Attendance Record for
that meeting, however, Esc felon did not participate on either October 31 or November 1,
2001. See Exhibit 18 at Attachment 1.- The minutes of the meeting show that both
Ms. Powers and Ms. Clayson participated in the meeting on the morning of October 30.
See id. During this portion of the meeting, the parties were reviewing the agenda and
indicating topics that they would like to cover. EschelOn listed several topics. See id.
After Eschelon started to do so, Ms. Filip left the meeting and participated in a
conference call with William Markers, Robert Pickens, ml myself of Esc felon.

*
*

During the call on October 30, 2001, Ms. Filip threatened that, if Ms. Powers and
Ms. Clausen did not stop participating in the meeting immediately, Ms. Filip would
devote all other energies to making Eschelon miserable. Specifically, Ms..Filip said, in
an angry manner, that she would devote all of her energies to ensuring that
Ms. McKenney succeeded in her objectives. personally heard her make this statement.
See also Exhibits 19 - 20 (Verification Affidavits of Mr. Markers and Mr. Pickens).9 This
told Esc felon two things: (.l) that Ms. Kenney's objectives were adversarial to those of
Eschelon, even though Ms. McKinney represented that she is attempting to further her
cLlstomer's interests through a "business-to-business" relationship, and (2) that Ms. Filip
would use her position to intentionally harm Eschelon's business. Ms. Filip, as Qwest's
Senior Vice President for Global Service Delivery, holds Fsehelon's lines in her hands.
Given the real harm that someone in Ms. Filip's position could do to a business such as
Eschelon's, Eschelon had no choice but to capitulate. Ms. Powers dropped off the call.
Ms. Powers joined the conference bridge to ask Ms. Clauson to leave the meeting to take
a call from her in the hallway, Afterward, as a result, Ms. Clauson had to check out of

9 Because Qwest made these statements verbally and not in writing, Ir has the advantage of saying that
Eschelon cannot provide written evidence of Qwest's own statements. In addition to affidavits from
Eschelon's participants in the conversation, the Commission has the outside evidence showing that
Eschelon intended to participate Tully in the meetings but then left abruptly. See, e.g.,Exhibit 17. When
viewed in the context of all of the other Exhibits provided with this Reply, that conduct is consistent with
the evidence that Qwest was attempting tO limit Eschelon's participation in CMP. Similarly, Eschelon's
statements in its February 8, 2002 letter (discussed in Qwest's Comments, p. 8) should be read in the
context of all of the Exhibits to this Reply and, in particular, Exhibit 21. Given Qwest's heavy reliance on

oral coirununications (even including at least one oral agreement with a competitor, see Qwest's
Comments, at 8), the Exhibits are as much or more written documentation as can be expected to dispute the
claims in Qwest's June 27 Letter and Qwest's Comments.
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her hotel early and return no Minneapolis. See Exhibit 17. Esc felon had raised issues
that it believed needed prompt discussion, but Eschelon did not participate in the
remainder of the meeting on October 30, or the meetings on October 31 and November 1.
Despite Qwest's statements to the contrary, being excluded from meetings restricts
participation in the process and prevents a party from raising issues at those meetings.
Cf. Qwest's Comments, p. 7 ("never restricted") 8: Qwest's June 27 Letter, p. 3 ("No re~
design participant, including Esc felon, has ever been prevented from raising any issue
during that process.").

Timing of Qwest's Ending Specific Pavmentsto Esc felon

As indicated, the arguments with Qwest about the "allowable" level of Esc felon's
participation inCN[P and CME Re-design continued for months, over which time
Esc felon became more resolved that it needed to participate in the meetings. In other
words, over this period of time, it became clear to Qwest that Eschelon was not going to
remain silent or just do as it was told. As Esc felon pointed out in its June 24 Letter (_p. 5,
note 14), during the same general time frame10 when Qwest was having this realization,
Qwest stopped making payments to Eschelon, despite written contractual obligations to
pay Eschelon. Although Qwest is well aware of the facts, Qwest complains in its June 27
Letter (p. Lr) that Eschelon's statements are "vague and non~specific." To address that
complaint, Eschelon will be clear about the payments that Qwest stopped, the timing, and
the effect on Eschelon.

:
r

- The Consulting Fee Agreement ('l[ 3) required Qwest to pay Eschelon "an amount
that is ten percent (10%) of the aggregate billed charges for all purchases made by
Eschelon from Qwest November 15, 2000 through December 31, 2005."" A later
agreement provided that Qwest would pay this amount to Eschelon on a quarterly basis.
This is a written contractual obligation that Qwest has defended as a legitimate settlement
agreement. Qwest is not claiming that.Escl'1elon breached this provision. To the
contrary, Qwest recently submitted sworn testimony indicating that Qwest now places a
"very high value'f on the consulting services of Es¢ he1on.i2 Given that according to
Qwest's own account Esc felon was in compliance with the written contract, no
legitimate basis existed for Qwest to stop payment under that agreement. Qwest stopped
paying Eschelon pursuant to this provision, however, after August of 2001. In the

\0 Eschelon uses the term "general" time frame because Qwest payments may be late or may not be due for
a set period of time, Therefore, the exact date on which Qwest stopped payments can be difficult to
pmpoxnt. -
11 See Confidential Amendment to Confidential/Trade Secret Stipulation (Nov. 15, 2000) ["Consulting Fee
Agreement"], at 913, provided by Eschelon in response to Staff Request Number 1:2 in Docket Number
RT-00000F-02-027 l .
Hz See Qwest CorporatioNs Written Direct Testimony of Judith Rise, p. 9, line 15, In the Matter of the
Complaint of the Minnesota Department of Commerce Against Qwest Corporation Regarding Untiled
Agreements,MPUC Docket No. P~421/C-02-197 (April 22, 2002) ["Rise Testimony"].
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absence of a breach, one looks for other factors to explain Qwest's refusal to honor its
contractual commitment while Eschelon was providing services of "high value."

14

Qwest claimed that it was withholding payment because Eschelon had
complained that switched access minutes were missing and that Qwest had not delivered
on its promise to negotiate pricing adjustments, and negotiations were continuing as ro.
these and other issues. Those issues, however, were separate from the undisputed
consulting fee. Qwest could have continued to honor its written obligation to pay the
consulting fee, as it was required to do by the contract, while disputed issues were
negotiated. Instead, Qwest made it a condition of resolution of Esc felon's legitimate
access, service quality, and pricing complaints that the Consulting Fee Agreement be
terminated ' Unilaterally enforcing its position, Qwest stopped paying the consulting
fee. Thelast payment was for August of 2001. There is a correlation between the
timing of Esc felon's assertion of its various rights and Qwest's stopping of the payments.
Qwest knew full well the impact of its action, particularly in the prevailing
telecommunications market. Because bankruptcies were so common at that time, one
could hardly open a telecommunications publication during this period without reading
about another one. Qwest earns more revenue by the second day of January in each year
than Esc felon earns in an entire year. Qwest knew which party's bargaining position
would be most adversely affected by its decision to stop payments.

I
i

When Eschelon raised this issue previously, Esc felon said that it.'.'does not know
whether any CLEC that did stop its participation in CMP, if any, continued receiving
payments whereas the payments to Eschelon stopped." See Eschelon's June 24 Letter,
p. 5, note 14. As indicated, Eschelon does not have access to all of the information
necessary to make this determination. Eschelon is aware that other unfiled agreements
between other carriers and Qwest have been disclosed, including an agreement or
agreements that require payments to McLeodUSA. McLeodUSA was initially a CMP
Core Team Member, but its status was changed for failure to participate actively in the
working sessions. See Exhibit 18, pp. 11-12. Eschelon has had no opportunity to review
the various McLeodUSA agreements, nor is it requesting that here. Eschelon can only
state that it cannot confirm one way or another whether McLeodUSA (or any other

13 Qwest attempted to impose other conditions as well, as discussed below with respect to the proposals
signed by Ms. McKenney. See Exhibit 21.
14 The Switched Access Reporting Agreement required Qwest to pay Eschelon the difference between
$13.00 per line and $16.00 per line from January l, 2001 until the parties agreed to do otherwise. See
Letter from Audrey McKenney to Eschelon's President, p. 2 (July 3, 2001) ["Switched Access Reporting
Letter"] (provided by Eschelon in response ro Staff Request Number 1:2 in Docket Number RT~00000F-
02-0271). Although the parties did not agree to do otherwise until March l, 2002, Qwest also stopped
paying Eschelon pursuant to the Switched Access Reporting Letter as of September 2001. Eschelon (not
Qwest) had complained about other switched access reporting issues. Unlike the consulting fee, at least
some other access issues were the subject of a dispute. When payments stopped, however, there was no
dispute that the $3 per line (approximately $150,000 per month) was due to Eschelon pursuant to the terms
of the Switched Access Reporting Letter. Qwest was not claiming, for example, that Eschelon had yet
agreed otherwise. `
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coMer) payments, if any, continued while its participation in the CIvIP Core Team
decreased and, if so, whether the two issues are related.

In response to Esc felon's initial statement along these lines, Qwest objects to the
possible implication that "Qwest made payments to other CLECs to keep them from
participating in the CAP process." See Qwest's June 27 Letter, p. 4. Qwest implies that
Eschelon has no evidence that would suggest that Qwest would do such a thing.
Enclosed with this Letter is a document, provided to Eschelon by Qwest and signed by -
Ms. McKenney, that provides that Qwest was willing on October 30, 2001 to pay
Eschelon money as long as Esc felon refrained, among other things, "from participating
in ... Change Management Process workshops." See Exhibit 21 (Qwest Proposed
Confidential Purchase Agreement 'll 3). Although Eschelon did not sign this proposal,
Qwest was clearly making the offer. Eschelon does not know whether any other carrier
was offered and accepted this or a substantially similar proposal. _The fact that Qwest
made the offer to Eschelon, however, raises the legitimate question as to whether this
occurred at the same or any other time.

Eschelon does not have copies of all of the approximately 100 unfiled agreements
that Qwest has entered into with various causers and, of course, it cannot have copies of
unwritten agreements. In this environment, it is fair to state that Eschelon does not know
whether any canter signed a document similar to Exhibit 21 and, if so, whether Qwest
continued to make payments pursuant to that agreement. Esthelon is note-laiming a right
to this information. It is an issue for the Commission to investigate, if it so desires.

i

J

Qwest concludes its discussion cf this issue by stating that "Qwest's and
Eschelon's billing disputes are wholly unrelated to the27l process." Eschelon agrees
and, quite frankly, .wishes Qwest would have taken this position much earlier. If it had,
Eschelon could have participated in the 271 proceedings while negotiating disputes with
Qwest. Qwest's assertion now begs the question as to why Qwest then conditioned
negotiation of disputes on agreements not to participate in 271 proceedings. .

CIVIP Participation, Absence of Complaints. and
Advocacy Regarding Participation in Proceedings

Except when completely excluded from meetings, ESchelon maintained some
level of participation in Cly/JP." Although Qwest was not always as successful in limiting
Esc felon's participation in CMIP as it desired,6 Qwest's efforts nonetheless forced
Eschelon to expend resources in responding to and resisting Qwest's position. See, e.g.,
Exhibits 8 ac 13. ThOse resources could have been expended on other CLEC business.

15 Although Esc felon managed to maintain some level of participation in CIVIL? and CMP Re-design, Qwest
succeeded particularly in chilling the number of live examples of problems with commercial performance
that Esc felon brought to the meetings.
is As to whether Qwest attempted to influence Esc felon's level of participation, please see the previous
section and attached exhibits.
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Also, Esc felon had to consider the risks associated with upsetting its monopoly supplier
while at the same time try to protect its own interests. This meant that Eschelon had to
maintain a conciliatory tone and cooperate in Qwest's requests at times, even when full,
uninhibited participation would have been preferable

Qwest also claims that, at any time, "Esc felon could have sought redress through
regulatory or legal avenues." See Qwest's lune 27 Letter, p. 2 (emphasis added). Qwest
does not acknowledge the following restriction in the Escalation Letter:

During the development of the Plan, and thereafter, if an agreed upon Plan is in
place by April 30, 200193 Esc felon agrees not to ...}ile complaints before any
regulatory body concerning issues arising out of the Parties' Interconnection
Agreements. .

See Exhibit 14 (Escalation Letters (emphasis added), p. l. Despite Qwest's sweeping
claims to the contrary, Eschelon could not, consistent with its obligations, file complaints
before any regulatory body regarding quality of service, pricing, discrimination, or any
other issue arising under the interconnection agreement during negotiations or afterward.
Qwest has not explained why it insisted on the terms of the Escalation Letter as part Of
proceeding to develop and implement a plan to address Eschelon's quality of service
complaints. It has not said why Eschelon could not both work with Qwest to develop a
plan and, until satisfied, participate in the 271 and SGAT workshops. When a plan was
successfully implemented, Eschelon could have then filed a withdrawal from the 27 l
proceedings and proclaimed its issues were resolved (as Sur West apparently did, see
discussion below). If a plan was not successfully iMplemented, Esc felon could have
filed complaints. Although Qwest's letters suggest that Esc felon was free to do so, the
provisions of the Escalation Letter were a Qwest condition of obtaining and
implementing a plan to improve service quality, not a provision following successful
implementation of a plan. See Exhibit 14, Eschelon's June 24 Letter (pp. 2-4).

f
I

H

Althougljx Qwest_conditioned obtaining and implementing a plan to improve
service quality upon not opposing Qwest in 271 proceedings, Qwest claims that the
purpose of the Escalation Letter "was not to suppress complaints but to resolve them.
Qwest's June 18 Letter, p.
Escalation Letter expressly suppresses complaints before, during, and after

1 (emphasis in original). As discussed, the text of the

iv Also, as indicated above, the limitations on Eschelon's participation did result in some decisions that
lasted beyond the meetings in which Escheion's participation was affected or precluded. .
is As indicated in Eschelon's June 24 Letter, this date was extended until the end of July 2001.

" and states
that "there were only two such agreements." Qwest's Comments, p. 3 (emphasis added), Qwest then goes
on to discuss three such agreements: Eschelon, XO, and McLeodUSA (unwritten agreement "not to be
involved in 27l"). See id. pp. 4-5 & 8. Qwest has not explained why any of these agreements were
necessary, if the information possessed by these three CLECs and their participation would not have
affected the outcome of the 271 proceedings anyway, as claimed by Qwest. . -

19 Qwest refers to agreements "wherein a CLEC agreed not to participate in the 271 proceeding
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implementation of a quality service plan. Additionally, as Esc felon previously pointed
out;

See Eschelon's June 24 Letter, p.5, see also Exhibit 21 (Proposed Confidential Billing
, rt

Ms. M<:Kenney signed these proposals, copies of which are attached. See id." Qwest
has not explained the purpose of delivering all evideNce of the audit process to Qwest, if
not to "suppress" information. See Qwest's June 18 Letter, p. 1.21 With respect to the
proposal that said Eschelon would "when requested by Qwest file supporting
testimony/pleadings/comments and testify whenever requested by Qwest in a manner
suitable to Qwest (substantively)," see £d.,22 it provided no limitation on Qwest's
requests, such as that the testimony requested be the and accurate. The agreement
simply contained an offer of a monetary inducement to obtain services and testimony
upon request.24 The same document required that the agreement remain confidential.

Settlement Agreement 917 84 Proposed Confidential Purchase Agreerne qt 3).

[O]n October 30, 2001, Qwest provided two written proposals to Eschelon. In
those proposals, Qwest said it would require Esc felon to "deliver to Qwest all
reports, work papers, or other documents related to the audit process" relating to
missing switched access minutes to Qwest. Qwest also conditioned payments
otherwise legitimately due to Esc felon upon Eschelon agreeing that it would
"when requested by Qwest file supporting testimony/pleadings/comments and
testify whenever requested by Qwest in a manner suitable to Qwest
(substantively)." Esc felon refused to sign these proposals. The issues between
Esc felon and Qwest could easily have been resolved without these provisions,
which did nothing to address problems experienced by Esc felon. But, Qwest
included those terms as an integral part of its proposals.

,no

20 Qwest has actually suggested that Ms. McKenney may represent Qwest on the committee it has said that
it will form to review agreements with respect to the filing requirement. See Exhibit 22 (Excerpt from
Minnesota transcript, p. 47, line 23 - p. 48, line 2 8: p. 50, line 22 - p. 5 i, line 7). -
21 Although Qwest may argue that this provision relates to protecting customer-identifying information, that
is not the case. Most of the-audit documents contain no customenidentifying information. In any case,
both Qwest and Escheion routinely deal with customer-identifying and other confidential information
without malting one carrier tum everything over to the other. As indicated in Eschelon's letter to
Mr. Nacchio (discussed in Qwest's Comments, p. 8), Qwest's verbal communications to Eschelon
suggested Qwest's intent even more clearly than the written documentation.
22 Qwest's Proposed Confidential Purchase Agreement (913) also provided: "Eschelon agrees, during the
term of this PA, to refrain from initiating or participating in any proceeding (regulatory, judicial,

formal
or informal proceedings related to Qwest's or its affiliates' efforts to obtain relief pursuant to section 27i ..
., including but not limited to, Change Management Process workshops, performance indicator/assurance

dockets and cost dockets." See Exhibit 21. -
B The fact that Eschelon need not be reminded of its obligation to testify truthfully (as alleged by .
Mr. Martin) is evident from the fact that Escheion (and not Qwest) raised this issue. Without language in
the document to this effect, however, the proposed contractual obligation reads as Qwest intended it ... as
requiring Eschelon to testify when and how dictated by Qwest.
24 Qwest's proposal provided that payments would be made monthly so long as Qwest unilaterally
determined that Eschelon was providing services "satisfactory" to Qwest. See Exhibit Zlat 'il 2. Those

arbitration, or legislative) where Qwest's interests may be implicated, including but not limited ro,

23

I

.J . ......

x .~ _.
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See id. Therefore, if Esc felon agreed to the proposal, it would be placed in the position
of having to offer testimony without disclosing a fact that would bear on the veracity of
that testimony -. it had been induced. Eschelon rejected Qwest's proposals, although it
did not do so lightly. Esc felon viewed this as its Cuban Missile Crisis with Qwest and
genuinely did not know how Qwest would react.

Although Qwest claims that it was just negotiating routine settlement agreements,
Qwest has not explained why provisions relating to delivery of evidence to Qwest or
testifying as dictated by Qwest are legitimately related to resolving genuine service and
pricing disputes. In negotiations, Qwest would not discuss resolution of legitimate issues
such as missing switched access minutes, however, without also discussing a
commitment by Esc felon relating to evidence and testimony. in its response, Qwest does
not address the language of the documents in Exhibit 21. See Qwest's Comments, p. 10.
Similarly, when Esc felon raised this question in a letter to Qwest's then Chief Executive
Officer Joseph Nacchio (which was copied to Qwest's current General Counsel),2° Qwest
did not respond tO the specific facts. As Qwest indicates in its Comments, Qwest said
that it would not "dignify each of Mr. Smith's allegations with a response." Qwest's
Comments, p. 9.26 After reading the documents in Exhibit Zl and considering the *,
absence of an explanation, however, a more reasonable conclusion is that Qwest was
silent with respect to the proposals in Exhibit 21 because the documents speak for
themselves.27 -

Instead of addressing that issue or acknowledging the express language of the
Escalation Letter suppressing complaints, Qwest argues that Esc felon "evidenced a
continuing awareness of its ability to go to the-regulators if its concerns were not
addressed' Qwest's June 27 Letter; p. '-, Qwest's Comments,-p. 7. The fact that
Eschelon's participation was virtually non-existent in 271 proceedings, combined with

"services" included, for example, Change Management functions. See id. If Qwest was not "satisfied" in
any particular month, Qwest could, in its discretion, penalize Eschelon for behavior in deemed bad by
refusing payment. See id. . '
25 Qwest states in its Corrunents (p. 8) that AT8cT submitted a copy of Eschelon's February 8, 2002, letter
to MI. Nacchio with its tiling in both Arizona Docket Numbers RT-00000P-02-0271 and T-00000A-97-
0238. Therefore, Esc felon has not attached another copywith this tiling. Although the Escalation Letter
required Mr. Nacchio to meet with Eschelon, he refused to do so. AlthOugh Mr. Nacchio indicated that
Ashton Mohebbi would act on his behalf (see letter attached to Qwest's Comments), the Escalation Letter
specifically identified Mr. Nacho and not a subordinate. See Exhibit 14. Moreover, despite Mr. Nacchio's

representation, Mr. Mohebbi never participated in escalation (or any) discussions.
z6 Qwest states that it attached a copy of Mr. Martin's letter to its Comments, so Eschelon has not attached
another copy with this tiling.
27 The other point that Qwest states it will not "dignity" with a response is a point that was not even made
by Eschelon. See Qwest lune 27 Letter, p. l, note l. Although Qwest focuseson some introductory
language from a Wall Sfreer Journal article cited by Eschelon, Escheion's June 24 Letter (p. 1) clearly cites
the article as evidence to support Eschelon's statement that "Qwest continually attempted to distinguish
Qwest from the former company, US West." The examples in the Wall Street Journal show this is the
case. Qwestls silence on this latter point may reasonably be viewed as an admission that it cannot dispute
the truth of the statement about Qwest's conduct vis a vis the former US West.

3,4



Commissioner Marc Spitzer
Commissioner Jim Irvin
July 10, 2002
Page 15

the absence of Esc felon complaints against Qwest (on non-cost issues),28 shows that
Eschelon was not in a position to put that advocacy to the test by risking a breach of the
Escalation Letter. Esc felon did argue privately to Qwest that Eschelon believed it had
the right to participate more fully in proceedings. Because Qwest routinely did not
respond in writing to Eschelon's letters, Qwest has left itself the option of pointing to
Eschelonls letters as though Qwest agreed with them at the time. Qwest fails to mention,
however, that Qwest verbally opposed Esc felon's advocacy in this regard in no uncertain
rems.

One example, in particular, stands out. Esc felon argued to Qwest that the
Escalation Letter's requirement that Esc felon "not oppose" Qwest in 271 did not
preclude participation in proceedings relating to the language of Qwest's Statement of
Generally Available Terms ("aGAr")?" For example, in a letter dated April 5, 2001,
Eschelon argued to Qwest: "In theory, Eschelon can either shape interconnection
agreements through participation i i SGAT proceedings or we can attempt to negotiate
agreements with Qwest as desired by Qwest.... Either the Implementation Plan must
deal substantively with the interconnection agreement process or Esc felon must
participate in SGAT proceedings." Exhibit 23, p. 4. Although Qwest is not specific,
Esc felon's assertion in this letter apparently "evidenced a continuing awareness" of
Eschelon's ability to participate in SGAT proceedings. On this particular occasion,
Eschelon not only made its argument but also attempted to act upon it. Eschelon sent a
representative, Ms. Clausen, to the multi-state SGAT workshop held in Denver April 30
- May 2, 2001 .

I

Qwest's opposition was swift and unambiguous. Shortly after Ms. Clauson
entered the room where the workshop was held, Nancy Lubamersky of Qwest picked up
her cell phone and left the room. Before the first break, Qw-est had called Esc felon's
President to complain of Ms. Clauson's presence. In addition, at the outset of the first
break, Qwest's attorney Charles Steese summoned Ms. Clauson to the hallway for a
conversation. Mr. Steese told Ms. Clauson in no uncertain terms that she should not be
present. He said that he_ had it on good authority that the agreement to keep Eschelon out
of the 271 proceedings specifically included Ms. Claus or. Ms. Clayson attempted to
explain the actual language of the Escalation Letter, but Mr. Steese was not interested.
Through Qwest's calls to Eschelon and conversation with Ms. Clauson, Qwest succeeded
in chilling Eschelon's full participation. After the workshop, Qwest called Eschelon to
the carpet and made Eschelon explain "what Karen Clausen had said and had not said"
during the workshops. See Exhibit 24. In a follow up conference call "to discuss
Karen's participation in that meeting and in similar future meetings," see id., Qwest re-
iterated its position that Eschelon could not participate in the SGAT workshops.
Eschelon did not participate in 2'/l/sGAT workshops after this additional demonstration

of Qwest's opposition.

pa The Escalation Letter provided that Eschelorl could, after notice to Qwest, participate in regulatory cost
dockets or dockets regarding the establishment of rates. See Exhibit 14.
29 See Eschelon's June 24 Letter, p. 3 8: note 8.
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271 Participation: March of 2002 and After

Qwest states; "Irnponantly, the Agreement, including any agreement not to
oppose Qwest's application for relief under Section 271, was terminated in February of
2002. To the extent that Esc felon decided not to participate fully in the 271 process after
that termination, it was Esc felon's internal business decision that mandated that result,
not the Agreement." Qwest's June 27 Letter, p.2, see also Qwest's Comments, p. 7.
The agreement to not oppose Qwest's 271 bid did not terminate until an effective date of
February 28, 2002. See Exhibit 25. That agreement was executed on the afternoon of
Friday, March l, 2002. See id. Therefore, the first business day on which Eschelon
could actually participate in Qwest 271 proceedings was March 4, 2002. On March 4,
.2002, EsC felon provided discovery responses to the Minnesota commission, including a
3-inch, 3-ring binder of materials, in Minnesota's 271 proceeding. Minnesota had
completed fewer 271 workshops or hearings at that point than'other states, and it was one
of the few states in which discovery had been directed to Eschelon. Shortly afterward,
Eschelon provided similar materials to theWashington commission in response to
discovery requests in its 271 proceeding. Recently, Eschelon filed comments with the
Federal Communications Commission ("FCC") in opposition to Qwest's 271 application.
See Exhibit 26 (also available, with exhibits, at http://www.fcc.gov/e~file/ecfs.html). -

Significantly, Qwest discusses Eschelon's alleged lack of participation in 271 -
proceedings after termination of the agreement without mentioning that the 27 l
workshops were essentially completed by then and, when Eschelon has attempted to
participate, Qwest has opposed those efforts. In Arizona, Eschelon understood that all
workshops were completed by March 2002. Arizona held special Open meetings -
addressing Qwest Operations Support Systems ("OSS") and Performance Assurance Plan
("PAP") after that date, but those meetings would have been particularly difficult to
participate meaningfully in without the benefit of participation in the preceding
proceedings on those complex topics. To the extent that any 271 proceedings in other
states remained active, they were so far along that getting up-to-speed on substance and
procedure in time to participate meaningfully was not a realistic possibility. Moreover,
when Eschelon attempted to participate in the Minnesota 271 proceeding and to support
AT&T's efforts to re-open other proceedings, Qwest opposed those efforts. In
Minnesota, Qwest filed a motion to strike Eschelon's testimony. Absence from the 27 l
proceedings for a period of more than a year has affected Eschelon's ability to participate
effectively in 271 proceedings at this point. Although Eschelon has attempted to
participate in 271 proceedings on and after March 4, 2002, the reality is that Qwest
succeeded in its objective that Eschelon not participate meaningfully for the time period
when participation mattered. * '

Ironically, after criticizing Eschelon for not participating in 271 proceedings after
February of 2002 (see Qwest's June 27 Letter, p. 2, Qwest's Comments, p. 7), Qwest will
likely complain now that Eschelon has filed comments with the PCC in opposition to
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Qwest's 271 bid. Qwest has questioned the motives of other CLECs that have challenged
its 271 bid on the grounds that they are merely trying to keep Qwest out of their market
rather than raising genuine concerns. Qwest may do so now as to Eschelon as well.
Esc felon is not an interexchangecarrier ("loC") itself, Esc felon resells the long distance
service of another carrier. Esc felon recognizes, however, that allowing Qwest to enter
the in-region, interLATA market prematurely would be detrimental to Esc felon, as well
as other CLECs and IXCs in Qwest's territory. When weighing this as a motive for
Esc felon's actions, however, the Commission should consider that Esc felon nonetheless
at one time entered into the Escalation Letter and said it would possibly even support
Qwest's 271 bid in 271 proceedings if Qwest's performance justified doing s- That
didn't work. Eschelon is opposing Qwest's 271 bid now because genuine commercial
performance issues show that Qwest's entry into the in-region long distance market at
this time would be premature. See Exhibit 26.

Qwest argues that persuading CLECs to stay out of the 271 proceedings aided the
process and benefited all CLECs. See Qwest's Comments, pp. 7 & 10. For example,
Qwest argues that developing an implementation plan to improve the provisioning s
process for EschelorL benefited all CLECs because the improved process was
implemented uniformly. See id. While Eschelon agrees that efforts to improve Qwest's
provisioning process benefited CLECs, as well as Qwest, Esc felon does not agree that
this could not have been done without an agreement to stay out of 271 proceedings.
Qwest could have simply worked with CLECs to understand their needs and the CLEC
perspective and then improved its processes accordingly. Unfortunately, Qwest was not
willing to proceed on that basis.30 -

3° Qwest entered into aconfidentiai agreement with Eschelon, which has since been terminated as to
Eschelon, providing for a 10% consulting fee. See Consulting Fee Agreement, at 918. Qwest could have
filed this agreement with the commissions and made it available to other CLECs, but it chose not to do so.
The fee was part of an arrangement under which Qwest was supposedto purchase consulting services from
Eschelon that would benetitali CLECs. As indicated, Qwest recently testified that it now places a "very
high value" on the consulting services of Eschelon. See Rise Testimony, p. 9, line 15. Eschelon firmly
believes that its efforts were valuable and, in arguing this point, provided documentation and information to
Qwest to support Eschelon's position. WhileEschelon believes that Qwest benefited from Eschelon's
actions because Escheion expended substantial resources trying to get Qwest to improve its performance,
Qwest did not recognize this at the time or actually accept the consulting services. Qwest resisted
Eschelon's efforts to form teams or otherwise work on a true consulting basis to improve Qwest's
processes. The amount of resources dirt Eschelon expended to attempt to effectuate change were far more
excessive than they needed to be if Qwest had accepted Escheion's services willingly, given Eschelon (and
other CLECs) visibility .into its processes, and worked together at an early stage to ensure that processes,
when developed, met CLEC needs. For Qwest to now describe in favorable terms its adversarial position
that caused such additional resource expenditures does not capture the true course of events, even though
Escheion does agree that its efforts benefited Qwest and other CLECs as well. More recently, it has come
to light that Qwest was entering into other unfiled agreements at the time, such as reported agreement(s)
ostensibly to purchase fiber capacity, for a discount. If so, this additional information provides further
evidence that Qwest's costs are not cost-based, because they allow for Qwest to offer these "discounts" in
various forms, and the resale discount, in particular, may need to be reviewed.

Any Beset Unrelated to Limitation on 271 Participation

g  *
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What Could Have Been

Qwest attempts to place an unattainable burden on CLECsz to show what would
have transpired if the 271-related agreements had not existed. See, Ag., Qwest's June 27
Letter, p. l. Because of such an agreement, however, Esc felon was not involved in the
271 process and does not know whether all of its issues have been addressed. Eschelon
can indicate that Qwest commercial performance problems still exist. See Exhibit 26.
Eschelon can also point out that its business plan is different from other CLECs that were
involved in the process. Esc felon recognizes and appreciates the diligent, resource-
intensive, and valuable efforts of larger CLECs, but their needs and those of Escheion are
not the same. In fact, none of the "committed advocates" listed by Qwest as participants
in the proceeding have the same needs or information as Esc felon. See Qwest's
Comments, p. ll. Nor do they have the commercial experience in Qwest's territory
comparable to that of Esc felon and McLeodUSA, reportedly Qwest's two largest
wholesale customers, neither of which participated. Undoubtedly those participants are
committed,
when shaping terms of an SGAT or analyzing commercial performance.

but different business plans and commercial experience are significaNt factors

The existence or non-existence of the 271-related agreements is not the only
factor affecting what could have been. In June of 2001, Qwest received discovery
requests that, by its own account, sought production of the agreements not to participate
in 271, but Qwest did not produce them. This fact Presents the question of what would
have transpired if Qwest complied with the .discovery request last June.

On June ll, 2001, AT&T served the following discovery request on Qwest:

Please produce all agreements, letters and other documents of any kind that reflect
the terms and provisions, or any term or provision, of settlement made between
Eschelon and Qwest.

Exhibit 27 (AT8cT's Thirteenth Set of Data Requests to Qwest, Request No. 126, 271
multi-state proceeding, June ll, zoom."

AT8cT also requested copies of such agreements with ivlcLeodUSA and a
company called Sun West Communications, Inc. ("Sur West"). men Sur West had raised
issues relating to Qwest's provisioning of unhandled loops deployed over IDLC with
number portability in the Colorado 271 workshop. On June l, 2001, Qwest tiled a

31 Also available at wwwlibertvconsultin~1(zroup.com/discoverv reouestshtm,
32 In addition, with respect to any carrier, AT8cT requested any "settlement made by Qwest of any dispute
over Qwest's compliance, or lack of compliance, with one or more items of the competitive checklist set
forth in 47 USC § 27l(C)(2)(8)." Id.
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"Withdrawal of Opposition to Qwest's Petition to Obtain Approval to Enter the In-
Region InterdATA Telecommunication Market" in the Colorado 271 docket on behalf of
Sur West [Witl'idrawal]. See Exhibit 28. In the Withdrawal, Sur West said that it had
reached a settlement with Qwest. Sur West also said that the issues it raised in the
Section 271 workshops had been resolved to SunWest's satisfaction. See id. The timing
of AT8z;T's discovery request (dated ten days after the Withdrawal) suggests that the
mention of a "settlement" in the Withdrawal prompted AT8cT's request. By June ll,
2001, Eschelon was absent from 271 workshops, even though Esc felon had previously
raised significant issues in those proceedings. Unlike Sur West, Esc felon's quality of
service issues had not been resolved to Eschelon's satisfaction.

With respect to Sur West, Esc felon, and McLeodUSA, AT8cT requested
"settlement" agreements. Qwest specifically states that the two agreements referred to by
Commissioner Spitzer that mention Section 271 proceedings, which include the Esc felon
Escalation Letter, are "settlements." See Qwest June 18 Letter, p. 1. Therefore, by
Qwest's own account, the agreements are responsive to AT8cT's request. Qwest
responded, however, by objecting to the request without providing copies of any
agreements. Qwest said:

In addition to the General Objection, Qwest objects to this request on the grounds
that it is overly broad, global, seeks information protected by the attorney-client
privilege, attorney work product doctrine, or any other legally cognizable
privilege, seeks third-party confidential information, seeks information that is
highly confidential, proprietary, and competitively sensitive, and seeks
information that is irrelevant and not reasonably calculated to lead to the
discovery of admissible evidence, -

*at
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1
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See Exhibit 29 (Qwest's Objections and Responses to AT8cT's Thirteenth Set of Data
Requests, Response to Request No. 126, 271 multi-state proceeding, June 20, 2001).34

Although Qwest_ objected that the Request called for "third-party confidential
information," Qwest did not ask Eschelon for consent to disclose any agreements before
responding to AT&T's request, despite language in some of the agreements indicating
that they could be disclosed with express written consent of the other party. Nothing in
the Escalation Letter prevented Qwest from seeking consent to provide copies in
discovery. In addition, with respect to the Consulting Fee Ageernent (91 10), it provides:

In the event either Party ... has a legal obligation which requires disclosure of the
terms and conditions of this Confidential Agreement, the Party having the
obligation shall immediately notify the other Party in writing of the nature, scope
and source of such obligation so as to enable the other Party, at is option, to take

33 On every occasion on which Eschelon has been asked to produce its untiled agreements with Qwest in
discovery, Eschelon has provided copies of them (including the Escalation Letter).
34 Also available at www.libertvconsultinsllrouo.com/discoverv reouestshtm.
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such action as may be legally permissible so as to pretest the confidentiality
provided in this Agreement.

Although Eschelon received a copy of the above discovery request directed to Qwest,
Esc felon did not exercise its option to take any action to protect the confidentiality
provided in the Agreement. Yet, Qwest did not produce the Consulting Fee Agreement
or any of the other agreements, including the Escalation Letter, to AT 8cT in its Response.
As indicated, AT8cT served its discovery request upon Qwest on June 11, 2001. If
Qwest had provided AT&T with copies of the Eschelon, McLeodUSA and other
agreements at that time, AT8cT (and any other party receiving copies of discovery
responses) could have raised the issues being addressed by the Commission now at least
seven months earlier." The Commission will decide whether, in addition to identifying
any "specific terms or issues" that were not addressed in the 271 workshop process,36
these facts are relevant.

Conclusion

In Eschelon's June 24 Letter, Eschelon indicated that it hesitated to send its letter
for a number of reasons, including the state of the telecommunications market, tight'
resources particularly for a start-up, smaller company, and the fact that Eschelon has
settled some of its own claims with Qwest and may be viewed as late in spealdng out.
T-wenty-some additional pages and many exhibits later, Eschelon can confirm that going
down this path has caused resource expenditures. Given the statements in Qwest's
June 27 Letter and Qwest's Comments and the Commission's expression of its desire for
more information to assess those statements, however, it seems incumbent upon Esc felon
to provide this information. At the same time, Eschelon is aware that some may criticize
Eschelon for entering into unfiled agreements with Qwest. Eschelon had pressing service
and pricing issues that it needed resolved to stay alive.

With respect to Qwest's, application for 271 approval, Eschelon has stated its
position in its PCC filing. See Exhibit 26. Although Eschelon was not an active
participant in the Arizona 271 proceeding so it cannot state how each of these issues was
addressed, Eschelon can state that the unresolved commercial performance problems
described in those Qomments occur in Arizona as well. With respect to issue of the
impact of the unfiled 27 l-related agreements on the proceeding, Eschelon has laid out
facts responsive to points raised by Qwest that the Commission may use in rnaldng its

35 A&T has indicated that it did not learn of the agreements until after the Minnesota Department of
Commerce ilea it complaint relating to untiled agreements in February of 2002. Although AT&T's
discovery request was served in the multi-state 271 proceeding, information from one proceeding often also
becomes available in other proceedings. Once AT&T received the information in the multi-state
proceeding, AT8cT could have also requested it in Arizona, for example.
6 Eschelon believes that in has identified such terms and issues, because it has identified commercial

performance problems that remain unresolved. See Exhibit 26.
7 When considering relative positions of the parties, Eschelon is a S100 million CLEC with 900
employees, and Qwest is a 319 billion R8OC with 60,000 employees.
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determination. Commissioner Spitzer's Letter of J`une 26 suggested that Eschelon and
Qwest address the inconsistencies between their earlier letters, and Esc felon has tried to
be response ve to that request. "

Sincerely,

I. Jeffery Oxley
Vice President, General Counsel, and Corporate Secretary

cc: Chairman William A. Mundell (by facsimile 84 overnight mail)
Todd L, Lundy, Qwest (by U.S. mail)
Richard Corhetta, Qwest (by email)
Paul A. Bullis, AG Public Advocacy Division (Hy U.S. mail)
Lindy P. Funkhouser, Residential Utility Consumer Office (by email BL U.S. mail)
Docket Control (original plus 20 copies) (Hy overnight mail)
Service Lists (all parties of record in both dockets) (by email ac U.S. mail)

1

'Y

r

I



9



.no
av

BEFORE THE RIZONA CORPORATION COMMISSION

WILLIAM A. MUNDEL;
Chairman

HM IRVIN
Commlsswncr

MARC SPITZER
Commlssloner

DI THE MATTER OP U s WEST
COMMUNICATIONS, DTC 'S COMPLIANCE
WITH SECTION 2-1 OP THE
TELECONLVTUNTCATTONS ACT OF 1996

Docket No. T-00000A-9'-0233

Docket No. RT-00DOOF-02-02'/l
1IN THE MATTER OF QWEST

CORPORATIONS COMPLIANCE WITH
SECTION '2.5?.(e) OF THE
TELECOM.VfUN1CAT1ONS ACT OF 1996

1
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I, P. Lynne Powers, being duly sworn, stat= that I am Lhe Executive Vice Prescient of

Customer Operatiofls for Eschelon Telecom, Inc. ("Escheloll"). By this affidavit, I verify that

the factual assertions relating to Lhe Change Management Process ("CAP") and related events m

which I was involved, wench are contained Lu the Letter flied today by I Jeffery Oxley Lm this

proceeding on behalf Of Eschelon, are Brue and correct stater-nts to the best ofrny no Madge.
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. Owest Wronglv Characterizes Outstanding Issues as' Resolved. Throughout
the Status Report, Qwest refers to various issues as "agreements" or "EnaL" Few of
these issues, however, have been finally agreed upon. Virtually all of the language in the
master red-lined document is still under review and may change based on future
.di'scussions. No votes have been taken Finalizing any sections of the documentation
Despite contrary suggestions in Qwest's Status Report, the Re-Design effort is in the .
early stages, and much work remains to be done. 'Phe absence of inaliied languag.e apes
not mean that Core Team Members are not working hard or making any progress. on the
issues..It is sirnplya testament to the size and nature of thetas at hand. The sigr1i5c'ant
issues have not yet been resolved.

. Owest Misrepresents Schedule And Presents Unreaiistic Time Frame. The
Status Report suggests that the Re-Designeffort will be completed by the end of the year.
Based on progress to date, Eschelon does not believe that this is reasonably possible or
that it would benefit anyone to rush the issues rather than give them the attention they
deserve. RelDesign efforts in. other regions have taken more than a year. The Re-Design
Core Team collectively agreed to a schedule and structure that anticipated dealing with
systems issues this year and..product/process issues otter the first of the year. That
schedule is aggressive. It wo.uld be Linfair to CLECs that are already devoting substantial
resources to this process to burden them with more Cid/IP Re-Design meetings and issues
to attempt to accelerate an already aggressive schedule. CLECs have stated this at
several Re-Design meetings, and the Status Report should indicate this.

. . Serious Flaws Exist in CAP, and Re-Design Process Needs Improvement to
COrrect Those FlaWs. CLECs have raised serious concerns about the current CAP . .
process, and these issues need Tobe addressed in Re~Desig,n before any determinations
can be made about the validity and effectiveness of the CAP. The Status Report should
reflect this. CLECs have been asking for CMP improvements for a long time. But,
Qwest is only now turning its attention to CMP. Since the CMP issue was raised in
SGAT proceedings, Qwest has added resources to the CMQP and ClVfP Re-Design. While
these added resources are available, progress can be made,if these resources are used to
manage Re-Design effectively. Improvements in the Re-Design process are needed. For
example, Qwest has poorly managed the documentation; As a result, time is wasted in
meetings dealing withthe wrong documents or attempting to Compare documents
because Qwestignored requests to use red~lining to show changes. Qwest has also
attempted to limit and chill discussion of participants in the process. Better handling of
such issues by QWest and the facilitator would create efficiencies .and encourage
.informed participation. Qwest indicates in its StatuS Report that the parties have agreed
Upon a struchire for the Re~Design but does not comment on these types of '
implementation issues. Qwest needs to be candid in its Status Report, however, about .
aspects of the Re-Design that need improvement. .

ESCHELOWS COMMENTS ON OWEST'S PROPOSED CMP RE-DESIGN
STATUS REPORT: SUBMITTED TO CAP RE-DESIGN

E XE CUTIVE SUMMARY

October 5, 2001
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Process Re-Desig.r1" ("S€acus Report") to the Change Management Process ("CMP") Re-

Design Core Team and requested initial comments on that Status Report by October 5,

Re-Design effort and the nature and e8<tent of the large amount of .work yet to be done..

Qwest's StatUs Report arid attached schedule suggest that the Re-Desig1 effort will be

completed by the end of the year. Based on the progression to date, Eschelon does not

believe that this iS reasonably possible or that it would benefit anyone to rush the issues

rather than give them the attention they deserve. The length of time needed in. other_

Lm response to Qwest's request, Esc felon provides these Comments.

Qwest provided a deaN of its "Report on the Status of Change Management

Overall, the Status Report fails to adequately capture both the current status of the

Overall Message as to Progress am Schedule

ESCHELONS COMMENTS
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regions demonstrates that the task requires significant time and effort. Particip at mg .

.representatives of Competitive Local Exchange Carriers ("CLECs'") have pointed out-'

that, in other Incumbent Local Exchange Canter ('TL.EC") regions, re-design of the CAP

has taken more than a Year. In contr.ast,' this Re-Design effort is less thaN three months

olcL Despite contrary suggestions in Qwest's Status RepOrt, the Re¢Design effort is in the

earlystages, and much w_ork remains to be done. CLECs have raised serious concerns

about the current CMP process, and these issues need to be acidfessed in Re-Des1g;r1.

A key fact missing from the Status Report .is that the Core TeaM (consisting of

CLEC and Qwest representatives) agreed in its early meeti.ngs,. and at rneetmgs slnce
I

theN, to address all of the systems issues first and than go back through the process and

documentation to address product and process issues. All of the parties, including Qwest,
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Therefore, the product 8nc1 process issueswill most likely be reached later, rather than

agreed that this was a good approach, because it is difficult to address all of these issues

at one time. Although some aspects of the processes may be the same, other aspects may

differ between systems and product/process issues. Rather than weigh down the systems

issues first. This was done with the understanding that even some of the systems

discussions with product/process discussions, all decided lo work through the systems

was

language may change when re-visiting each section for product/process issues. Still, it

This understanding has been repeated and coniirrned at several CMI? Re-Deslgn

meetings. CLECs cozuirmed this understanding at the October 2nd meeting. Although

end of the year, refth product and process issues to be addressed after the first of the year.

the parties said t;hat.they would make ea; exception for the Scope dislcussiong which would

at least preliminarily discuss product and process issues, the CLEfs reiterated that

generally the decision to pursue systems issues first was still their understanding of the

process. In édciition to broadening some issues. (such.as Scope to include more than

systems issues, most of the regularly scheduled issues have taken longer than anticipated.

earlier, than initially projected,

Will be discussed E.rs.t and through the end of this year, Qwest attached to the proposed

Status Report, as Eimtm D, a "Scbedlile o.f Worldng Sessions" that lists product and

processissues as subject for discussion at the October l68h,

27'*' meetings. This reykesents a unilateral decision by Qwest to breach the collective

determined that

The

Despite this clearly articulated and repeated understanding that systems issues

parties established

this would be the best

a schedule that

approach.

addresses the systems issues through

Nov. LS() Nov. 13'*',amdNov.
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,Exhibit D in partic:u1ar,'creates a falseimpression of the anticipated schedule. An'

agreement of the Core Team with respect to the structure of CMP Re-Design (an issue

slated for systems issues in every other Core Team discussion. Vvlneu Eschelon pointed

proposed working schedule (Exhibit D to the Status Report), issues that had not been

input. She said she would replace Prioritization on the earlier date, but she did not

understanding. In particular, Qwest has moved product and process discussions ahead of

Schedule of Worldng Sessions attached to the Status Report did not reflect their

that Qwest indicates in its Status Report has been resolved). All of those meetings were

possible. Therefore, this issue h_a been listed on the upcoming agenda. On Qwest's

this out during the October 2nd meeting, Integra and other CLECs agreed that the

slated until next year suddenly appear on the schedule ahead of Prioritization of OSS

issues that CLECs have identified as pressing. For example, Sprint has requested, at

several meetings, that.Prforitization of OSS Change Requests be addressed as soon a.s

the facilitator admitted that she had made this change in the schedule without CLEC

. . . . . d '-
Change Requests. When Eschelon and Sprint raised this issue at the October 2" rneetmg,

indicate whether she would also return the other items on the schedule as they had been

(rather than moving up product and process issues .lo November). The Status Report, and

progress to date, EschelOn does not believe that is reasonably possible. Such a schedule

impression is created that all of-theissues will be dealt with by yea.r's .en.cL_Base<1 on

l Qwest attempted to claim that the schedule reflected issues agreed upon at the conclusion of the previous
CNE Re-Design meeting. While it is true that the facilitator started writing these issues of the board,
several of the CLEC representatives had left (for travel reasons) by this mc, some CLEC representatives
(including Eschelon) were on the telephone and could not see the board and certainly did not. understand
that the facilitator was doing this, and finally a decision was made that the facilitator would put sornethiing
together for review at the meeting. There was no consensus on the schedule proposed by the facilitator. At
the October Z". meeting, the CLECs again made this clear. Although the CLECs have made issues such as
this scheduling issue and red.-iining of the OBF document (see above) cleargthe facilitator at times appears
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would not lead to development of an effective process that addresses CLEC concerns

with the existing process,

have requested changes_to the CMP (formerly "CICMP") process for well over a year,

any lack of effort, cooperation, or devotion of resources 'ay the CLEfs. Although CLECs

resources that Qwest has fin.ally. devoted to this project and, in particular, Eschelon

Qwest has only recently turned its attention to re-desigming the process. NOW, CLECs are

expected to drop everything to meet a very aggressive schedule. Eschelon appreciates the

however, for those resources to adequately address tljle long~pend.ing issues In the

appreciates the hard work of able newly established CMP Director] It will take some tlrne,

meantime, Eschelon is devoting substantial resources to the CMQP Re-Design, including.

.effort. This takes her away from operational and customer-affecting issues to assist

devoting at least 25% of the time of its Vice President for Provisioning and Repair' to the

Qwest in addressing CMP Re-Design. She is willing to do this, because re-desigmng'»

CMP is critic81. But, tHe schedule cannot Become even more \.mrea1istic..-Eschelo1'1 and

other CLECs have expressed these views about the schedule at several meetings. The

Team agreed to work Lbiough the documentation once as to systems issues and then re-

status Report should reflect this,

creates an impression that the CIvfP Re-Design is farther along that it is. Throughout the

Status Report, Qwest refers to various issmies aS written "agreements" or "5.naL" FeW of

these reported a.s resolved issues, however, have been finally agreed upon. The' Gore

The length of time needed for tornpletion of the Re-Design Process is not due to

In addition to the Worloing Schedule in Exhibit D, the Status Report itself also

J
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to take direction from Qwest, and direct discussion from a Qwest perspective, rather than more accurately
retlectUng when CLECs have not agreed co Qwest's points or proposals.



members will be given time to bring issues to their organizations for review and may re-

visit them otter internal discussions or in light of discussions of later sections that then

impact previously discussed sections. At the appropriate time, votes will be taken. No

votes have been faker finalizing anysections of the documentation. W'hile some sections

visit each section as to product and process issues. Tue Core Team also agreed that the

necessary process to ensure that issues are dealt with fn context and not an isolated

may appear final, therefore, they are still under discussion. They will not become anal

manner. It is not an accurate or fair characterization of the issues to describe their present

collective decision has been made that there is no need to return to an issue, This is a

until after the product and. process, as well as systems, discussions are complete, and a

temporary treatment as agreements or Emil.

Report.

"IntrodUction and Background"

the parties agreeing on Many issues.

parties have discussed several issues, but few have been anally agreed upon.

term "agreeing" suggests that issues are farther along than is actually the case.

Although Eschelon believed that a structure for re-desi g the Chat? had been laid out,

Exhibit A.. (Exhibit A was not provided with the proposed Status Report for review.) .

part of that stricture depended on the schedule and the order of issues to be addressed.

L̀ndicates that the "parties have also agreed upon the redesign process itself" refers to

Additionally, Escheion comments on specific provisions of the Proposed- Status

In the Introduction and Background, Qwest states that the "process has resulted in

Specific Provisions of the Proposed Status Report

I 1 Status Report, p. 2. As indicated above, use Cf the

.Tb
a

Qwest also

The
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After reading Qwest's Status Repeat, these appear to be open issues that the parties need.

to further address.

in the Re-Design meetings. The members of the Core Team went through other iterations

held as to CD/YP. Eschelon understood that the workshop procedure would provide a

of this language, while working with the understanding that 271 workshops would be

review of the Re-Design efforts and address impasse issues, CLEC representaUves spent

When WorldCorn"s attorney apprised the other CLECs of this fact, the groupie-visited

Qwest's decision not. only affected the language regarding resolution of

impasse issues, but also it expaNded the scope of the issues being addressed in these

Qwest End not apprise the CLECs of this change through CMP or Cl'v£P Re-Deslgn.

time on the issues without knowing that Qwest intended to cease those workshops.

the language.

Qwest identifies the process that the Core Team will use to address Lmpasse issues

av
at

meetings. Therefore, the. schedule will be affected accordingly.
Iin

I
I
I

"Agreements Reached Are Tracked in the Master Red-Lined Document"

The CMP Re-DeSign is a collaborative process, not a negotiation session of the

type that ocizurs for 'Lntercéonneciion agreements. The Red-Lined Document is.a work in

-progress, all of which has to betaken inti context and may be revised aS the partles move

through the issues. Despite this, Qwest characterizes the. document as tljough it were a

series of agreements. Qwest represents that it has highlighted "agreements'.' Lm yellow,
. I

but Eschelon did not'1-eceive a version with yellow mgmigmmg. If any of the red-line

document has been Tonally "agreed" upon, it would be less than ten percent. Perhaps a

global change should be made to the document to simply change all uses of the word

,ft
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"agreed" to "discussed." That would more accurately reject the current status.



l

Forum's ("OBF") Issue 2233 version 1 as a starting point for discussion and a working'

repeated the request to use that document as a working document (a basis for red-lining)

docurnentl See Status Report p. 3. CLECs made this request in initial comments and

point because, among other reasons, it deals only with systems issues and pre-order order,

whereas the CMP Re-Design is broader. But, it was a starting point. Initially, Qwest

at every subsequent meeting. CLECs pointed out that the document was only a starting

version. Then, Qwest worked off of various other documents, without red-lining OBP

came to the first meeting with' the wrong version of the document - a much shorter

Issue 2233 'version 1.

the OBP document and ro` use red-lining to showchanges. It took many meetings to

but with no red-lining to show what was acceptable and what was revised... Much time is

make this happen, and various documents then had to be compiled to setback to CLECs"

initial requested approach. Qwest's failure to do so from the start caused inefficiencies

and delays.

propose changing the mater docLi.ment's language; Instead, Qwest has continually come

language, .Qwest bring a red-lined proposal to the meetinge to show how Qwest would

co' the meetings with new language sorne of Which is' taken -from the master document,

and proposed changes would help avoid delay.

lost in meetings comparing documents, when a simple red-LMe.of the proposal would

have jrbvideci a bals for ciiscusSierl.. While this may seem Like a small point, it really ha

caused delay and frustration. A more organized, clear presentation of the docurnentauon

Qwest states that the Core Team members agreed to use the Ordering and Billing

Similarly, CLECs have requested 8:18, when Qwest seeks to change the proposed

CLECs continued to ask Qwest to respect their request to work if

»
an
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"Issues Discussed in CAP Redesign Meetings"

Issues Log." Qwest then goes on to state that the parries have not only addressed the

issues but have reached agreements or "clearly def.ned" the issues. The problem,

however, is that the parties have not yet even discussed all of these issues, much less

7 of=Qwest's Status Report that "The change request prioritization process is clearly

agreed upon or clearly defined them. The most glaring example is the statement on page

cieinedin Exhibit A." Despite repealed requests that Prioritization be addressed, this

issue has not even been discussed. As noted above, the facilitator had moved this issue

even farther down the siedule than earlier envisioned, and the partieshavenot reached

ityet. Although CLECs asked that the OBP document (presumably shown in Exhibit A,

though that was not providedio .CLEfs for review), CLECs recognized that the OB_F

Qwest indicates that the parties have addressed several issues from the "Colorado

a
an

I
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docurNeht does not deal With all of the necessary issues and that it will need revision..

CLECs suggested the OBP .language only as astalrringpoint. Qwest recognizes this 'in'

page 3 of its- Status Report. Brit, on page 7, Qwest treats the. language in the OBP

document as an Offer ts be accepted. It is notlsuch an offer, and Prioritization is an Qpen

iSsue for discussion. TO date, the only-'Pn'orit5;zation.issueovenon the schedule this year

is Pnbitization with respect to system changes. Eschelon has indicated that some form

e of Prfofitization process may be needed .for at least some product or process issues.

4

I

However that discussion has not taker place, fordoes Exhibit A reflect the need t0

. address that issue. Each of the remaining sections of the Status Report would similarly

benefit from a more clear statement of the current status.
/-| ,.-,...1 _
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be useful. For example, Qwest will post ciocniments on the afternoon before a mea-tmg,

"Clarity and Accessibility of Owest CICMP documents (Issue CM-1Y'

documents which currently are not clear or accessible, Progress has been made with

Re-Design portion of the CMP web site are, nor does Qwest provide distnbutlon

respect

Qwest has not labeled or grouped documents adequately for easy identification on the

packages for the Re-Design meetings on the `web site. Therefore, it is difficult to identify

particularly dificultl With respect to both the general CMP web site and the CMP Re-

Design web site, Qwest fails to post information sufficiently in advance of a meeting to

in all of the Re-Design discussions, finding relevant materials on the Re-Design site is

all of the materialS needed for each Meeting. When an individual has not been involved

The Core Team is worldng to provide clarity and accessibility to Qwest CMP

to the CMP web site, though it is still under review. Esc felon has indicated that

a-
,at

even though it knows that the participants in the .meeting are traveling 8.t that -time ancido

not have access to their computers. Despite these problems, Eschelon appreciates

Qwest's willingness to revise its web site. Improvements, such as adding descnptois to

the list of Chaizge RequeSts (instead of just a`r1u.mber), have aided iN being able rd End.

documents. Additional work will need to be done' and will be addressed in Re-Design.

Web sites are -oNly one aspect of the issue of clarity and accessibility of Qwest
\4

CD/tP documents; CLECs on the Core Team have raised substantial issues about the

timing of wheN documents become accessible (which is often too late),.the need for more

clarity in notifications to provide meaningful notice, the. number and various sources of

notifications, and the completenessofdocLunentation. The Core Team has developed.

\
*.-,

helpful improvements, such as better naming conventions and consolidation of several

F



documents into a single summary for use in meetings. The notification issues are not

fully resolved, however Also, written presentations by Qwest on significant issues are

often not included in the agenda or distributed before the meetings. This problem

continues and occurred as recently as the last CAP monthly meeting. The Re-Design

place on this issue, and there is no agreement on the matter.

team needs to address fhis issue and continue to monitor and work on the CMP

documentation issues. Contrary to the Status Reports suggestion, no voting has taken

"Definition and adequacy Of Owes*L"s escalation and dispute resolution process
(Issue CMQV'

issues_ By the time of escalation, the parties have already fully clarified the issues,_§tated

their positions, and should have communicated the issue internally .at the appropriate

levels. Therefore, the groundwork has been laid, and escalationshould 1ead to quick

resolution of the issue. This key timing issue, which really determines whether an

issue as Whether "Qwest responds to request fur escalation Lm 7 days or 14 days," there

effective escalation'-process is in 1§lace,. is not yet resolved. Although Qwest describes the

place yet. No v0ting1'1ELs taken place on this issue.

are other alternatives. For example, the `length"of time may vmy depending qr thefype of

issue or whether a certain level of employee has already responded to the issue. Qwest

may not have considered such alternatives, because this discussion has not even taken

not been taken to finalize it.

ceased the 271 workshops as to CMP, and language was agreed upon, though a vote has

To be effective, an escalation process must providefor speedy resolution of

As discussecfabove, the dispute resolution process we revisited after Qwest

av
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"Five categories of changes in SBC documents (Issue CM-33"

Although Qwest claims to have already "j.mplernentec1 the Eve categories of changes in

not yet discussed this process, Qwest could not have implemented it already.

its CAP process," Eschelon does not know what this means. Because the Core Team has

evidence to date that QWest has "implemented"

initiated change requests, is that Qwest included some "Qwest-initiated" changes in the

last prioritization. Qwest die not complete Change Requests for these changes, nor did it

issues before the vote. While they were given additional time, no additional information,

do much other than to give a couple Of_m.inutes of oral surnrnary of the minutes before the

CLECs were supposed to vote on them. CLECs asked for additional time to eonsiderthe

or fontal Change Requests, were provided to the CLECs. The Process was very flawed,

and Eschelon hopes the Qwestdoes not view this a process that. would be acceptable .to

the Re-Design Core Team..None of this work has been done yet. No voting has takeN

place On this issue.

performance measurements

"Perforriiaucemeasurements for* change mémiéémént (Issue CM-4Y'

"Repair process subiectto change management (Issue CM-5Y'.

issues will not be addressed until after the first of the Year.. No voting has taken place on

discussed in Several rneefirigs and was previously deed upon is applied, such process

this issue.

The Core Team has not yet addressed the processes for different types of changes.

Eschelon

The repair process has not yet been discussed 'If the schedule that has been

is noninvolved

are not

in the ROC TAG discussions.

a subject of the Re-Design rnéetings.

any type of change, other than CLEC-

As Qwest indicates ,

The only

.r



"Frequency of scbeduled CICMP meetings (Issue CM-6Y'

day session, because the existing meetings are too rushed and do not adequately address

the substance of the issues. Too many issues are being dealt with "off-line," which limits

-addressed it yet. Eschelen believes that Qwest'S stated position is toe 1imit:L17ig .and

full participation and creates confusion about the issues and their resolution. Qwest

page 5 of the Status Report as to Qwest-generated CRs, this is news to Eschelon. While

Qwest may have committed to this position elsewhere, its inclusion here in the Status

"C)west-generated CRS (Issue CIVI-7"

agreed to the two-day format, but this has not been incorporated into the CMP

documentation yet.

-for Qwest-generated CRs that more accurately reflects that discussion. No voting ha

Report seems to suggest that some action has been taken in the Re-Desigrt meetings.

That is not the case. The status of this issue is simply that the Re-Design team has not

inconsistent with the S.cope discussions that have been 'held no date. Eschelon hopes that

taken place on this issue,

Qwest intends to work collaboratively with. CLECs to develop a definition and process

"Pronrietarv CR (Issue CM-8Y'

but little discussion Nag occurred, and no resolution has been reached. No voting has

taken place on taus issue.

The CLECs recently asked Qwest to expand the monthly CMP meeting to a two-

Although Qwest indicates that it "has committed" to the position it identifies on

CLECs have asked about proprietary CRs and how they are, or should be, defined

\
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"EDI draft worksheet availability issue CM-9Y'

"Whether CLECs have had input into the development of the CMP(Issue.CM-l0Y'

to be accepted or rejected. The status of this issue is that it has not been discussed at all

yet.

development of Cly/Ip. The outstanding-issue, which will be gauges over time, is whether

Director in which Eschelon describes four recent examples where the CLECs clearly

that constitutes meaningful input. For example Eschelon sent an email to Qwest's CMP

stated their collective Position, they thoilfght an understanding had been reached, and then

Qwest unilaterally acted otherwise, These are examples only and not the only instances

Again, the OBP language in Exhibit A is a starting point only and is not an offer

EschelOn and other CLECs have devoted substantial time and resources into the

in

1
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\ of this. Eschelon does not expect that its input Will. always be accepted. Ir. does expect

candor about whether the Lnput has been accepted or the status of issues .

"Whom not allowed tO vo.te on EDI CRs (Issue Cm-l2y'

This issue, is well as EDI CRs generally, has not yet been dddliessed in Re-
a

Design. No voting haS taken place on this issue.

"Scope of CMP (Issue CM-13 and 16Y'

The Core Team has made seine progress on the iSsue of scope and tentatively

agreed upon initial language. Esckielon has conf.rn:1ed_wiLh Qwest its understanding of

the initial language, which includes changes not Qnly to traditional interfaces but also
z

changes to Qwest's Backend and retail systems or processes that support or affect

CLECs. One such affect may Be that. a changein retail systems may be discrirmnatory
,
\
\

without ba comparable change to systems or processes used by CLECs. If so, the change



l

substance of the remaining issues is discussed, it is difficult to determine whether the

will come through CMP in some manner,

Qwest has agreed to distribute

notify its wholesale unit of retail changes that may affect CLECs. Additional discussion

is needed as to how this issue will be handled in the Re-Design zmci CMP processes.

Scope has accurately captured all issues. For example, Qwest has said that it will include

.~do<:ument (a very early draft of some portions'of ir).wi11 be attach.edin. d.r.a& form, even

though' Eschelon has indicated that the document-is in tea early stages of development at

production defects in the Scope, but it has said Thai it believes this type of change will

require different h_andling from other types of changes. The Core Team has not yet

discussed this issue to understand it and determine whether a consensus can be reached.

Whether the Scope really encompasses production defects will 'oh stemMed in these

discussions. In other words, a high level Concept has been discussed, to which it appears

there is general agteernent, but the devil may be in the details.

"Whéthér Contents~Qf Exhibit G should be included in SGAT (Issue cM-014Y'

that Exhibit G is the mastel' red-lined C1\/[P document If Qwest has.made any. changes or

Available Terms ("SGAT"). Qwestls proposed SGAT language staté s that the CME'

them, The parties said that Exhibit G should be included in the Statement of Generally

added any highlighting Dr other notations, CLECs have not had an opportunity to review

this time. The document should be attached., but Qwest should give the process tlme to

The Slope language expressly states that it will be re-visited again. Until the

Qwest didhet provide Exhibit G with the draft Status Report.. Escbelon assumes

and post on its web site the process that it currently uses to

The process for ts has yet to be addressed.

an
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Report. The Core Team members said that the CMP obligation should be reflected in the

SGAT With respect to the language to be used, the CLEfs expressly asked that Qwest

not represent that the language in its proposed Section 12.2.6 has been agreed upon.

proposed language now, Echelon and other CLECs expressed a preference for drafting

Although CLECs were willing to suggest improvements if Qwest was going to submit the

have not agreed upon the language in the entire paragraph," this suggests that the partles

language that more accurately captures the Scope and design of the CD/IP, once those

have agreed upon some of the language. Although further discussions of the language

were held given Qwest's intent to propose it, Eschelon continues tO believe that the

issues are addressed. Howey/er, when Qwest states iii its Status Report that "the parties

`addresls all of the elements that it believes theprocess shall include.

Language would better reflect the re-designed CMI? process if the processes further

developed before the language is finalized. For example, the proposed language includes

a list of items that the CMQP "shall" do. Eschelon agrees with AT&T's obse.;vat1on that

this list would begetter developed when the Re~Desi91 team has had a.n.opportun.1ty to

process at all. Qwest raised the iSsue after discontinuance of the 271 workshops, when

. f . . .
issues that would have been handled in those workshops were moved to the Re-Des18;L'1

meetings. 'Qwest then brought proposed SGAT'1éLngua'ge to the Re Design team rneetmg

and asked CLECs to comment on it; When `CLECs .atternpted.to do so, however, Qwest

Objected that CLECs were spending too much time on the language and legal issues; In

that meeting and others, Qwest questioned the participation of attorneys and regulatory

Qwest also discusses its proposed SGAT language in this section of its Status

The Core Team did not anticipate discussing SGAT language in the Re-Design

aw
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personnel. WorldCom's attorney read from a transcript the testimony of Qwest's witness

(who was present in the room for this discussion) that such participation would be

"Whether Contents of Exbibit H should be included in the SGAT (Issue CM-155.

allowed. While parties have since been allowed to bring their chosen representatives to

process.

the meetings, Qwest's conduct and comments have had a chilling effect.

because there will be an escalation process in the CMP document, which will be attached

tO the SGt¢ iT. Escbelon 'does not know if it has been established by the commissions that

Qwest will therefore be bound by this process. Eschelon assumes that is the case, based

interj acted this concept-. Whereas before the participants were discussing .the best.

included in

on Qwest's statements. in any case, the escalation process is not yet final as discussed

above.

has started to use this term frequently in Re-Design meetings.. Although Qwest has

criticized her participants as being insufficiently '.'operatiQnal," Qwest's.atto;'ney has

solution for all, now the iSsues are discussed in .terms of whether Qwest will "concede"

process will be more beneficial and cfEciént.for all, including QWest..This change in -

tone of the meetinglias been-at Qwest's initiation and is not collaborative or productive.

any points to CLECs. This is tmeeven when CLECs state that they believe the Proposed

Qwest states on page 7 of its Status Report that Exhibit H is the escalation

With respect to Qwest's use of the term

Qw€5t

the SGAT.

states that it has

Apparently,

"conceded"

this means

that the escalation process should be

that

"conceded " Eschelon notes that QweSt

it will be included in the S GAT

77
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"Process for uotiflcation 05 CLECs and adequacy of ~t;>r0<:ess (Issue CM-NY'

purport to provide "notice" to CLECs. Notification is non simply issuance of an email or

Iuly 20, 2001 to September 19, 2001), CLECs received 371 eMails from Qwest that

some efforts have been made to attempt to address the c:L1ITent problems at least on an

a web posting, it must be meaningful. The notification issue has been discussed, and

interim basis. This issue will continue to be discussed throughout the process. Lm some

cases, proposals will be tried and re-visited if they are not effective or continued if they

"Documents described and as vet ideNtified and unknown, which include the change
reqUest process prioritization and other links (Issue Cm-l8v'

are effective.

Design rneetingé, and.Qwest does not provide any explanation in its Status Report. Ttie

only statement that Qwest makes is that the "change

clearly cietined in Exhibit A." As discussed above, tbisstaternent says notbinv about the

tuIrerit status Of this issue and Creates ctn impressioN that Some work has been .done when

that is not the ca.se. The Prioritization- process has not yet been addressed in Re-Design.

Qwest does-not accurately reflectf.he xipcoming schedule. The schedule hasten

described as a working progress, and it isreVisited at each meeting. Usually, issues are

re-scheduled for a later meeting, because discussions have taken longer than anticipated.

It is Unlikely, therefore, that'the discussions that were scheduled for after the fist of the

The notification process is of major concern to CLECs In 40 working days (from

Eschelon is not familiar with IssUe CM~l8. It has not been discussed in the Re-

As discussed `above the schedule for remaining discussions provides by

"Schedule-for Remaining Discussions"

request priorluzatlon process 15
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Design effort is in the early stages, and much work remains to be done.

year will suddenly be completed in November, as suggested by Qwest's Exhibit. The Re-

understanding of the issues that have been discussed, those that have notbeen discussed,

Re-Design team on September 6, 200-1. That list has not been the basis for the order of

and the progress of the Re-DesigN effort to date. Qwest's Status Report is listed in order

of the Issues on the Colorado Issues list, even though that list was only provided to the

issues or the subject ogRe-Design discussions. Whereas Qwest's draft Status Report may

understood the S.tat'us RepOrt to also serve the purpose of informing others of the prioress

comment on the legal posture of certain issues and Qwest's positions; Eschelon had

of the re-design discussions themselves. Eschelon has tried to add that aspect. to the

Status Report.

Esthelon has submitted this additional information to help provide a better

Conclusion
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---Original Message---- .
From: woodcock, Elizabeth - DEN [SMTP:woodE@PerkinsCoie.com]
Sent: Thursday, November 29, 2001 11:19 PM -
To: 'Terry Earner'; 'Liz Baivin'; 'JeH Asgard', 'Karen CIauson'; 'Andrew Crain'; 'Tom Dixon'; 'Megan

Doberneck'; 'Evans, Sandy'; 'Filip_ Dana'; 'Gindtesberger, Larry'; 'Green, Wendy'; ̀ Gunderson_ Peder';
'Hines, Lei Lani'; 'Haddock, Mike', 'Jennings-Fader, Mama'; 'Lee,.Juby'; 'Littler, Bill'; 'McDaniel_ Paul';
'Lees, Marcia'; 'Menezes, Mitch'; 'Ellen Neis'; 'Osborne-Miller, Donna'; 'Powers_ Lynne'; 'Quintana_
Becky': 'Rossi, Matt'; 'Route, Mark'; 'Schultz, Judy', `Stichter, Kathy'; 'Thiessen, Jim'; 'Thompson,
Jeffery; 'Travis, Susan'; 'Priday, Tom'; 'Van Meter_ Sharon'; Wagner_ Lori'; Wicks, Terry'; Woodcock_..
Elizabeth - DEN; 'Young_ Shun (Sam)'; Ford, Laura - DEN; 'Smith, Richard; 'Oxley, Jeffery': 'Nicol.

. .- 'Marr While'
REPLACEMENT revised craft CMP redesign status report
High

I inadvertently sent the wrong version of the revised report -- this one
includes a footnote indicating that we are attaching the redlined comments
submitted by Esc felon and WorldCom as an exhibit. i welcomeyour comments
regarding the progress made in this week's session. Please email me or call
one On my cell phone (720 971 91 15) tomorrow -- before noon -- if you have '
any questions or comments because we must finalize and file the status
report tomorrow. Thanks

All

Subject:
Importance:

Elizabetlw A. Woodcock
Perkins (Joie LLP
.1899 Wynkoop Street, Suite 70.0
Denver, ColorWo80202-t043
Pp; (303) 291-2316 '
Fax: (303) 291-2400
wood perkirxscoieccm

<<rvsd draft Nov 2001 CMP redesign status repor'c.doc;>>
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I will be in a meeting with Qwest for'most of the day tomorrow, so will be
unable to provide comments by the suggested times listed below. .

To at least provide comments at a high level, with respect to the Status
Report, Eschelon Telecom disagrees with the Report. There are still significant
subjects to be addressed before Esc felon could agree to a statement.that "all .
substantive aspects of" either systems .or process CMP have been agreed upon.
it~is not yet the case; With respec't.to the process going forward, Qwest fails to
mention that Eschelon, which had no advance opportunity to review the materials
that other parties had reviewed in the 271.context, repeatedly indicated that it ..
had insufficient time to review the "critical" issues list or agree to it. The parties.
had finally started a serious discussion of issues critical to Esc felon's business in.
a fairly methodical manner when the flow of the meetings was disrupted to ru'sh
into a review of possible.impasse issues. To the extent "agreements" are .
reached at all at this point, they are "high level" Only. We all know from past .
experience, and from these Redesign meetings in particular, however, that the
devil is in the details. if decisions on important but "detailed" issue's are left until
later, when the incentive of possible .271..approval is absent, it is unlikely that..
satisfactory progress will be made in those areas. Although progress has beé.n
made the current CMP structure and documentation are inadequate. Esc.helbn

»  has been involved with CMP since one of thé.earliest clcwle meetings and has
devoted substaNtial resources to. CMP and CMP Redesign. Eschelon believes
that sufficient time should be allowed to properly complete the process in which
Eschelongand other parties already have so much invested. .

--Original Message-
From: Clauson, Karen L.
Sent: Thursday, March 14, 2002 5:52 PM
To: Jim Maher; Banner, Terry: galvin, Liz: Clauson_ Karen; Crain. Andrew: Dixon, Tom: Ooberneck,

Megan; Ferris, Robin; Jacobs,.Teresa; Jennings-FaOer, Mane: Lee, Judy: Lees, Marcia: Littler, Bill,
Menezes, Mitch; Nows, Christian; Osborne-Miller, Donna; Powers, Lynne; Prescott, Deborah:
Quintana, Becky;.Rossi_ Matt: Rough,IMark: Schultz, Judy: Richter, Kathy; Thompson, Jeffery; Travis,
Susan: Van Meter, Sharon; White, Matt, wicks, Terry; Woodcock, Seth; Yeung, Shun (Sam): Zulevic,
Mike
Powers, F. Lynne: Johnson_ Bonnie J.; Stichter, Kathleen L.

. RE: ColoradoDraft CMP Status Report 8. Postponement-Aroilration Language & Regulatory CR
Cc:
Subject:

1

-44OriginaI Message ~ `  . , ' -
Pram; Jim Maher [SMTP:jxmaher@qwest.com]
Sent: Wednesday, March 13, 2002 7:06 PM
To: Banner, Terry: Balvin, Liz; Clausen, Karen; Crain, Andrew; Dixon, Tom: Doberneck, Megan; Ferris

Robin; Filip, Dana; Green, Wendy; Gunderson, Peder Helene,Mark; Haddock, Mike; Jacobs.
Teresa: Jennings~Fader, Mama: Kessler, Kim; Lee, Judy; Lees, Marcia;Lemon, Lynne; Littler.
Bill; McDaniel, Paul; Menezes, Mitch; Nicol, John; Nebs, Christian; Nolan, Laurel: Osborne-
Miller, Donna; Powers, Lynne; Prescott, Deborah; Priday, Tom;Quintana, Becky: Rossi, Matt:
Route, Mark; Segura, Judy: Spence, Barbara; Stichter_ Kathy; Thompson, Jeffery: Travis,
Susan: Van Meter, Sharon, White, Matt; Wicks, Terry; woodcod<, Beth; Young, Shun (Sam); .
Zulevic, Mike

Colorado Draft CMP Status Report 8. Postponement-Arbitration Language & Regulatory CR
High

Subject:
Importance:

Attached are three documents that are being-distributed

. i
8

r

. for comments.
Comments on the Colorado Draft Report are due back to Beth Woodcock by
ii:00Am Friday Mar ibsen. Comments in the other two documents are due
back by close of business Friday Mar i5tb- Please contact me vvaitw army

EXHIBIT 5
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-----Original Message--
From; Tom Dixon [SMTP:Thomas.F.Oixon@wcom.com]
Sent: Monday, October 22, 2001 9:34 AM
To: 'C'aoson, Karen L.'
Subject: FWD Eschelon Comments on status Report

Thomas F. Dixon
Attorney
707-17th Street, #3900 _.
Denver, Colorado 80202
303-390-6206
303-390-6333 (fax) .
tNomas.f,Oixon@wcom.<:om <mailto:tNomas.f.dixon@wcorn.com>

FYI

-----Original MesseQe~---- .
From: Andrew Crain lmeilto:acrein@0west.coml
Sent; Monday, October 22, 2001 8:16 AM
To: Thomes,F.Dixon@wcom.com
Subject; Re; Es'cNelon Comments on status Report

Iras mixed up. I don't think they sent anything,

\
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October 5, 2001

Dana L. P11535 .
-SeniorV.ice President
W'ho1e§a1e Customer Service Operations .
555 17:11 Street, 22nd Floor
Denver, CO 80202

Greg Casey
Executive Vice President
Qwest Corporation ,
1801 California Street, 51st Floor
Denver, CO. 80202

Audrey McKinney . .
Senior Vice President, Wholesale Markets
Qwest Corporation .
1801 CalifOrnia Street, Room 2350
Denver, CO 80202

. -Enclosed are a number of attachments. The Eijst attachment is ESchelon's. Cornments on
the CMP Re-Design, which Eschelon hasprepared. but is' aCt distributing to the other members of
the Re-Design Core Iain; Fam providing these Comments to you instead for two recons:
(l) Mr. Carey's commitment to Cliff Williams of EsChelon that three of our four -outstanding
-issues .with Qwest would be resolved today, and (2) Dana Filip's aNd Audrey McKenna's
expression of substantial disappointment with .Eschelon's level of Participation in the recent.
CMP Re-Design meeting.~.As of .this communication, only-one of the issues .discussed with
Mr. Casey has been resow-ved by Qwesti . You heed to understand thatEscheion hasstrong
objections and legitimate criticisms of the CAP and CMP Re-Design and the PCAT process. in
particular. After Eschelon changed itslevel of participation iN the most recent meeting, Qwest
obtained the result it sought.. ̀ Eschelon has met its f cOmmitment to Qwest, 'Qwest has not fully
met its commitment to Eschelon. '

Dear Mr. Casey, Ms- McKenney, and Ms. Filip :

recently closed, It includes a summary of the chare request, the underlying busmesslssue
business impact to Eschelon.

The second attachment Lists the Eschelon change requests that are currently open or were
the

The change requests date hack to at least December of 2000.
Qwest's failure to move forward on those requests has i.rnposed.suhstantial costs on Eschelon. In
discussions with Dana and Audrey before the CAP Re<Design meeting, Eschelon understood
that Qwest asked Esc felon to change its level of participation in that meeting on the intern
process for PCAT changes and instead deal directly .with Qwest regarding this issue. We
understand Qwest's request to apply to that issue and not Eschelon's other issues. Eschelon will

\ es Phelan'
1>l1m -11 Lr ~=l

e a

4
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Mr. Casey, Ms. McKermey, and Ms. Filip
October 5, 200 l
Page 2

continue to participate in the CAP, because of the irnpoNance of our change requests to our
business.

The final attachment is Eschelon's proposed resolution of our outstanding issues with
Qwest. These are not the same terms I offered to Audrey yesterday. Instead, they represent a
balancing of EschelonSWillingness to change its' level of participation in CMP Re-Design and
the cost to Eschelon interrris of delaying resolution of significant problems, and the gain to
Qwest in achieving the results it sought in making. this request of Eschelon.

. As I indicated to Dana and Audrey, I believe that we have an overall good business
relationship. We need to maintain and develop that relationship by demonstrating flexibility and

so.
Qwest can demonstrate its willingness and ability to do so by negotiating. and executing the
resolution of item two on Attachrnent l3 by OctOber.l9th, as Mr. Casey committed to do. Doing
so by that date is critical, aNd we look forward to working with you to accomplish that goal.

compromise. Eschelom believes that it has demonstrated its willingness and ability to do

Sillcerely,

Richard A. warMth. .
President and Chief Operating Officer
Eschelon Telecom, Inc.
(612) 4346626

*
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The most recent example happened today. PON 806241 -l-lDsLl The POC date Te put in
the circuit for this client is 09/25/01. Qwest was at the customer premises on 09/24/01 at
5:l0 pm. to do some work. The Qwest tech who went out was extremely rude to the
customer. The Tech stated he has come several times, always after closing (5p.m.) and
was not happy that redid not have access to the MPOE. The tech, (name redacted ,
badge (number redacted did not identify himself until the owner mentioned another
cOmpany. The owner asked the tech if he worked for End 2 End Communications and the
tech got upset and simply left, Several'times the Qwest techs have told the customers that
they would of down if they proceeded with converting to Allegiance. -

"Allegiance has experienced numerous instances when Qwest personnel have given false
information to our customers. There have been instances of disparaging remarks against
Allegiance and down right rudeness by Qwest Techs. When l have documented these
occurrences and given the dates, times, names, etc. to my service manager, it has taken
weeks to getaway reply, The reply has not been sufficient to hold the offender
accountable. in several cases, Qwest has simply replied that it did not happen or it did not
happen as reported. The current process is not sufficient to handle these occurrences.

Allegiance is requesting that an improved process be put in place that the CLECs.can
report these occurrences of anti-competitive behavior when they happen. This process
should include .a single point of contact , a thorough investigation with an appropriate
response to the CLECs in a timely manner. The process should also include the proper
training of Qwest personnel to prevent future occurrences." -

r

-- Initial Description of Allegiance CR #PCCR092701-3, copied by Esc ieion 86m Qwest
CMP web site (with identifying information redacted). :
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Co-Pr viderlnciury Chan8e)/Inna8» :rne.ntPr :ass Owest Wholesa e Program

'm
l

4. i.8
*al -14

1

From
Sent.
To
Cc*
SJb1ect'

-Orxgmal v1es..age--
Sucnter, Karleen L.
Sunday, Sepcemoef 30 2001 2.38 PM
mross»@qwesLcom
Powers, F L/nne, Clausen Karen L.
New CR Ensure employee.. do mol comment on CLEC

[Enc sure]

Kagny S:Lcncer
ILEC Relacxons Manager
Escn¢ lon Tel8ccm Inc
voice 612 436-5022
Email klsc1chuer@eschelon.com

r
I

l

'I

I

I
EXHIBIT 11



Process to ensure Qwest emnloyess do not comment on a CLEC.

'Is new information requested in a specific screen or transaction'
C] Yes CI No .
gif yes, name the screen or transaction:

Log # Status:
Submitted By: Kathy Stichter Date Submitted:
Co-Provider: Eschelon Telecom, Inc internal Ref#
Submit'ter: Kathy Stichter, ILEC Relations Manager, k1stichter@eschelon.<:om, 612436-6122, 612-436-6022

Name, Title, and email/fax#/phone#

Products Impacted: Please check mark J as appropriate and also listspeciEic.prociuc5 witbiln product group, if

applicable
U Centrex
Cl Collocation

.Cl EEL runE-c>
Cl Enterprise Data Services
C] LIDB
D LIS
O LN?
.0 Private Line

C0-Provider Industry Change Management Process

Title of Change:

Proprietary for submission to Account Manager Only" Please check mark J as appropriate

X Yes ENG

Area at' Change Request: Please check mark / as appropriate and ill out the appropriate section below
C] System CI Product X Process

Interfaces Impacted: Please check t:nark._/ as appropriate
t:1 CEMR O LMA EDI O MEDIACC
C! EXACT E]  MA GUI . CO Product Database
O HEET E] Directory Listings 0 Other

Please describe

Description of Cfxzmzez

Co-Provider Priority Level .
.U High ] Medium C] Low

Known Deoendericies:

Additional Information: (e.!.. attachments for business sDeciEcadous§dd/or requirements documents)

I
I

Please describe

C0-Provider Change Request Form

D Resale
O 337
D Swftchcd Services
O UDIT
D Unbundled Loop
0 UNE-P
D Wireless
E] Other

Desired LrrrplernentationDare:

d TELIS
CJ Wholesale Billing Interfaces

Qwest Wholesale Program

9/28/01

Please describe

ASAP- High

e a

9
1



filed for bankruptcy, are extremely destructive. Such remarks, at the least, time and energy for Eschelon

¢

D

0.

•

Disparaging, inappropriate and inaccurate remarks by Qwest employees, Lncludiog but not limited ro, Eschelon has

create .
employees to eliminate the dOuhm m our customers' and potcotial customers' muds. There is a high possibility for
Eschelon to lose business. Recently a customer, who was switching Eton Qwest to Eschelon, called Qwest to
remove their service. The Qwest employee eked Our customer what company they were going with. When the
customer responded, .the Qwest employee warned them about Eschelon saying that Eschelon has filed for
bankruptcy. Eschelon asks Qwest for a written process to prevent this situation from happening again. The process

should include: .
What steps Qwest will take for tratnmg its' employees, to prevent this type of situation Lm the Future.

How a' CLEC reports a situation.
How quickly Qwest will respondto a situation.

est il l co uriicate back to the CLEC on the action taken for a situation.

S.

I

Products Impacted: Please check mark J all that apply (if"Other" please describe hmher)
C] LIS/Interconnection D Collocation Cl USE U Anci l lary

Cl EICT FJ Physical CI AIN
Cl Tandem Trans./TST D Virtual ]  D A
C] DTT/Dedicated Transport U Adjacent CJ Operation Services
Cl Tandem Switching Cl ICDF Cello. Cl [NP/LN?

0 Local Switching U Other U Other

U Other

C0-Provider Industry Change Management Process

Description of Change:

Known Dependencies:

Additional Information:

Co-Provider Priority Level
Cl High' D Medium D Low

Area Impacted: Please check mark J as appropnatc
El Pre~Orderi.og
U Order;-Log
El Billing
0 Repair

Description of Change:

Products Impacted:
applicable
O Centrex
0 Collocation
Cl EEL (UNE-C)
U Enterprise Data Services
CI LAB

Please check mark J as appropriate and also list specific products within product group, Lf

X Other

(e.0'r attachments for business specifications and/or requirements documents)

Please describe: . . . . .
This Impacts Escheloil's ability to complete as a CLEC. It impacts our entire
business. ' .

Desired Ifnplemenracion Date z

Cl Resale
Cl SSH
0 Switched Services

C] UDIT
D Unbuncilcd Loop

O Switching
0 Transport (incL 8JDm
0 Loop
U USE - P

U EEL (UNE~C)

CJUDF

U Other

..4ln» r&"¢-un . ~~=-» » +=',&99 ,---?- m 41 ;-°.:a5»¢~¢-

Qwest Wholesale Program

,Ar

9
4

CI Resale
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y

C0-Provider Industry Change Management Process

0 LIS
C] LIP
E] Private LMe

Known Dependencies:

Additional Information:

C0-Provider Priority Level
X High C] Medium El Low

Owest Account Manager Notification
Account Manager:

Owest CICMP Manager Clarification Request.
If yes, clarification request sent:

Co-Provider Industry Team Clarifxcatiou Request O Yes U No
If yes, cladication request seat: Clarification received:

Status,~Evnluation and Implementation Comments:

(e.g_., attachments for business specifications and/or requirements documental

Please describe

C] Yes I] No
Clzriication received:

[ UNE-P
Cl Wireless
C] Other

Desired ImplemcutaWn Date;

Nocifiedz

Qwest Wholesale Urogrnm

Please describe

9
1

, 1
I

Candidate for a. Release
If yes, Release Number:

E] Yes GNu:

.
1

I

.

I
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-----Original Message---»
From: Matthew Rossi [SMTP:mrossi@qwest.c:om]
Sent: Wednesday,Octeber 10, 2081 3:57 PM '
To: Richter, Kathleen L.
Subject: Re: FW: New CR Ensure employees do not comment en CLEC

Kathy,

We are clarifying this issue internally - that is why you haven't been given a log
number.
We do have your CR and I have forwarded it.on to the appropriate inclividuals
Someone will
be contacting you shortly concerning this issue.

-----Original Message---~
From: Richter, Kathleen L.
Sent: Wednesday, October 10. 2001 3:38 PM
Tor" mrossi@qwest.c:om; jmschu4@qwest.com
Cc: _ Powers, F. Lynne; Clayson, Karen L.
Subject: FW: New CR Ensure employees do not comment on CLEC

Matt

Mart, , . . _

l Nave not received an assigned CR number for this. Did I miss something? Let
me know where it is in the process. »
Thanks

K a t h y  S t i c h t e r .
ILEC Re la t i ons  Manager
Esche lon Te lecom INc
Voice-612 436-6022 .
Ema i l  k l s t i ch t e f @ e sch e l o n : co m

EXHIBIT 12
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----Original Message-
From: Powers, F. Lynne
Sent: Monday, June 18, 2001 3110 PM
To: ,  ' 'McKinney_ Audre/'
Subject: Qwest CICMP

Audrey,

Please see the atiacrled e-mail tnatz sent to you on April 29. 2001
to discuss tfwis issue further.

Lynne Powers -
Vice President of Provisioning 8 Repair
EscNeion Telecom Inc.
fipowers@escheion.corn.
(612) 436-6642
Pox: (612) 436-6742

-Original Message-
From; Powers, F. Lynne
Send Sunday, April 29, 2001 9:03 AM
To:." 'McKinney, Audrey'
Cc: Clausen, Karen L.; Oxley, J. Jeh'efy; Smith, Richard A.
Subject: ClCMP

Audrey,

I will call you

9
1

I
I

'I am writing this e~rnail as a response to your discussions with Rick Smith I
regarding my participation in Qwest's CICMP meetings. Since you have not T,

_attended a CiCMP..meeting before, l thought I would provide you with more '
information regarding the nature of Eschelon's participation in C.lCMP, the .
general purpose 'of these Meetings as presented to us by Qwest, and why.l feeL
that it is important and necessary that.l..con.tin-ue-.to.participate in these meetings.

Requests deal with"detailed, teclwnicel issues.

required changes, if made,

Enclosed is a list of. Change Requests (CRS) that Esc felon has submitted to
Qwest's Co-Provider'lndustry Change Management Process (Clcmp). While it
may not be all inclusive, the enclosed list contains a good number of the CRs
submitted by Esc felon, As you can see from reviewing the~list_ the Change -

. Resolution of those issues often
involves a number of different organizations and systems within Qwest. The.

. 'generally cannot be made for Eschelon only. Even if
they could be, neither Qwest nor Escheion would want the vastrnaiority.Of such
changes to be made on an Escheloh-only basis. Asyou have pointed out in the
past, taking thingslout'of process can unnecessarily createinefhciencies and.
introduce the potential for error on both sides.
that uniform systems and processes benefit everyone, because system _
upgrades, training, processing of orders, and related issues will wort more
smoothly if the processes are i<nown and consistent. There are exceptions to
this general proposition, and we discuss those issues separately with Qwest. For

Both companies generally. agree

a

EXHIBIT 13



r

many types at system and process changes, however, once e system or process
is changed, that change will affect Qwest and other CLECs es well..in UCMP,
Co-Providers vote on whether requested changes should Oh made, so that
changes are consistent with industry needs and priorities.

the changes listed .in the enclosed document were requested for the first time nm

For these types of reasons, our account team members and other individuals at
Qwest often direct usto ClCMP as the best forum for raising an issue, None of

ClCMP. Eschelon has first .discussed its issues with Qwest, including.
discussions with the account team, IT, or billing group. When an issue is
identified as one that is appropriate for ClCMP, EscheiOn submits a CR to
CICMP, as other CLEfs do. SometimesEschelon's CRs are adopted, and other
times they are not. if ClCMP is not rOle to address Escheion's needs, Esc felon
can escalate an issue. Eschelon would Oe at a competitive disadvantage if all of
i-ts
them, except Esc felon. Esc felon must be part of the industry discussion in
CiCMPto seek needed changes, to vote on changes proposed Of others that
may not meet Esc felon's needs, and to keep abreast of changes being m.ade
that will necessarily affect Escheion and the industry. -

If you wish to discuss this issue further, please feel free to call me. Thank you.

Lynne Powers
'Vice President of Provisioning 8 Repair
EscNeion Telecom Inc.
fioowers@escheion.com
(612) 436-6642
Fax: (612) 436-6742

competitors were ableto participate in CICMP, request changes, and vote on

&sche4onCRs.doc
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Richard A. Smith
. President and Chief Operating Officer

~̀Eschelon Telecom, Inc.
730 Second Avenue South, Suite 1200
Minneapolis, Minnesor.a-55402

EEWEST -L i TI GAT l CAN 8UF'?0RT

Qwest.

fide H18 I/637

we ELECTRONIC MAIL AND FACSHytH__E

Dear Rick:

'As a result of ongoing dl$cUssiohs bet'ween ESchelOn and Qwest in recent days, the parties have
addressed numerous proposals intended to better the parties' business relationship..In principle, the.
parties have agreed to: (1). develop an iroplemenration plan by which to mutually Improve the
companies' business relations and to develop a rrtulci-state interconnection agreement, (2) arrange
quarterly .meetings between executives of each company to address unresolved agodlor anticipated
business issues, aNd (3) establish and follow eseé lation procedures designed to facilitate' and expedite
business-to-business dispute solutions.

;,Re:: Escalation procedures and business solutions

4

CONFIDENTIAL AGREEMENT

November 15, 2000

in) 1 1. 19 41)gr
~J

Qwest
180\ California Street
Suite S200
Oanvsr, CO 80202
Telepnona: 303-932-2787
Facsimile: 303892.2789

Gray Casey
;xa:;r13ve Vice President
Wholesale Market:

'D
3/ST. 14:527"I'T0. 436i 18343
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IMPLEMENTATION PLAN

By no later than December 31 -2000,lthe parties agree to meet together (via telephone, live
conference or otherwise), and as necessary thereafter, to develop an Irnplementadon Plan. The purpose
of the lmplemenrntion Plan("Plan") will be cp establish processes and Procedures to mutually improve
the companies' business relations.and'to develop a multi-state interconnection agreement. Both parties
agree, Io participate in good faith and dedicate the necessary time ad-resources' to the development of

.~the Implementation Plan," and to finalize an implementation Plan by no later than April 30, 2001. Any
necessary escalation and arbitration of issues arising during development of the Plan must also be
completed by. April 30, 200] .

DuriNg development of the Plan, .and thereafter if an agreed Upon Plan is in placebo April 30,

2001, Esciielon ,agrees to. not oppose Qwest's efforts regarding Section 271 approval or to- file

complaints before :my regulatory body concerning issues arising out of the Parties' Interconnection
Agreements. Both bcforeand after April 30, 2001, Escheion reserves Lhe right, after notice to Qwest,
to participate in regulatory cost proceedings or dockets regarding the establishment of rates.
Notwithstanding any other provision of this agreement, if no Plan is agreed upon by April 30, 2001,
the Parties will have all remedies available at law and equity in any forum.

)
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Beginning Lm 2001 and continuing through the end of 2005, the parties agree to attend-end
participate in quarterly executive meetings, the purpose of which will be to address, discuss and

attempt to resolve unresolved `bLL=.iness issues and disputes, anticipcned business issues, and issues
reared to the Parties' interconnection Agreements, lmpiernentaiion Plan, and other a.greemenLs. The
meeting will be attended by executives from both companies at t.he vice-president and/or above level.

The parties wish to -establish a business-to-business relationship Md agree that they will resolve
any and all business issues that may arise between them, i.rrclud.Lng but Not limited no, their
Interconnection Agreements and Amendments, in accordance with the eScalation procedures ser forth
herein. The parties agree, subject to any subsequent britten agreement between the parties, to: (1)
utilize the following escalation process and LLme frames to resolve such disputes, (2) commit the time.
resources and good faith necessa'y to meaningful dispute resolution, (3) not proceed to a higher level
of dispute' resolution until either a response is received or expiration of the time frame for the prior
level of dispute resolution; (4). gent to one another, at the request_of- the other party reasonable
extensions of time at Levels l end 2 of the_d.ispute resolution pro.cess to facilitate a business resolution;

and (5) complete Levels i, 2 and 3 of dispute rcsoiution before seeking resolution tl'i.rough. arbitration
or the,.cou.rts.

QUARTERLY MEEIWGS

ESCALATION PROCEDURES

Level

LEVEL 1

f'4 l 1 x

1 l * J |3 ma I

Vice Presidents 10 business days
(Judy Tinlaham/Dave Kunde, Lynne Powers, .Bill. Ma.rkerL, or successors)

Pmicioanu

(ml 8 88. e.u'I3 _A
I _ .r

, T
r'/8 ' x
3 14152/NW.486X183438

Time tame for discussions

1
'u

»8
l 3

J

»
I
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LEVEL 2 Senior Vice President
(Greg Casey/Rick Smith, at successors)

10 business days

LEVEL- 3 CEOs . . .
(loc Nacchio/Rick Smith, or sue:céssorS)

10 business days

. LEVEL 4 Arbitration according to Lbe'provisions~of the Pa.rties'. Intcrconneenorr
Agreements and/or other agreements (to be expedited and completed within 90 days, uponrequest or
one of the Parties)

LEVEL 5 CEOs . .

(Ice Nacchio/Rick Srnirh, or successors)
10 bvsincss days

r

\ \_.

3 .

LEVEL  6 If a dispute is.not resolved in Lewis l through 5, either partymay
initiate litigation in federal 'or state court, with-ailquestions of fact 'and law to be submitted for
determination to tltejucige, not a- jury, The parties agree that the exclusive venues for civil court
actions initiated by Escheion are the United States District COurt for the District of Minnesota or a
court of the State of Minnesota and the exclusive venues for civil court actiorm imltiated by Qwest are
the United States District Court for the Districts oflVfinnesota or Colorado or the courts of the State of

Minnesota or Coioradof When a court issues a Tina] order, no longer subject to appeal, the prevailing
party bali be awarded reasonable attorneys' fees and expenses. L-1 the event that either party tiles as
action in coLu'L the parties waive: (a) prima-'y jurisdiction in any state utility or service commission;
and(b) any tarim limitations on damages or other limitation on actual damages, to the extent that such

damages are reasonably foreseeable and acknowledging each party's duty to mitigate damages.
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If the pomes agro »vita Rh: t:Tms set forzn above, they m11 <:2.cn ex-:cu'e a copy of ihis L."C'€r in
the signanu-e spaces provided on tae last page. Upon s1gnaru:°  of  bo.h pomes, Me parties wll i  be
bound ay the terms set forth n¢rein This lcucr agreement may b= e<ecuted Lm counterparts and by

facsimile

r

GT8g Casey
Exccuuv=- Vlce President
Wholesale Merkcls

r

Vcq My yo J.r;,

•
'v



;?Q.jg,{ Q''E,?iT I L I T i GP\.T i UN 83? P.0 HT

ESCHELON TELECOMQ We.

[C*24¢]

[name]

[title]

TEPJviS O? LETTER AGREEMENT ACCEPTED BY:

[dale]

[title]

QWEST CORPORATION

[name]

[[»{§-oG
Alf" ea as to Ia

¢

K

7900 .
. M
L ' /

T h o r n

mama l I

.Jv

13.88 in
Q l"»1.f

)':.-/Q 1. 14 2//111). 486i 188438
*in

4
9

r

EJ
l

-
I

'J

I
r



TEPJvTS OF LETTER AGREEMENT ACCEPTED BY:

QWEST CORPORATION

[name]

[tr tie]

ESCHE'QON TELE5otv1, INC.

[date]

9
1

2

/1
[name]

Q~€<.L43»/\ " (Yfrw
[t i t le]

\ \  I . f / c c ;
[date]

n

J

I " " n

\.

7 / )



15



Thanks for your inquiry. QWest is comfortable with Escnelon's panicipalion in
the question answer proposal, however, we would not Oh in favor of EscNelon
serving as a "test" CLEC, to the extent that that sort of arrangement is
proposed. If you'd like to discuss further, please feel free to call me at
(303) 672-1 78O or Jim at (303)_672-2877.

From;
Sent:
To:
Subject:

Oxley, J. Jeffery

To:
cc:

"Oxley, J. Jeffery" <jjoxiey@esc1'1e!on.com> on 04/03/2001 07;12;18 AM

Subject: Request relating to Change Management/CONFIDENTIAL

Laurie,

"'Kornef'fe¥, Laurie"' <lkornef@uswest.com>
"Jim Gallegos (E-mail)" <JHGaHe@uswest.com>, "Powers, F. Lynne"
<flpowers@eschelon.com>

Laurie Korneffel [lkorrlef@uswest.com]
Tuesday, April 03, 2001 10151 AM
Oxley, J. Jeffery
Re; Request relating to Change Management/CONFlOENTlAL

4 *

1
9

I

Escbelon bas received several requests from KPMG representatives to respond
to questions concerning Qwest's change management process. Lynne Powers
participates in the periodic meetings in Denver. The first request we
didn't respond to. Nowa second request Nas been made and we need to
respond. While I don't believe that responding to KPMG's questions is
prohibited by o_ur agreements, l do have some concern because we can't Know
What KPMG WilI.ask or how KPMG will use our answers. Before l advise Lynne
on whetherto go ai'read_ 1 want tO get your reaction;we will certainly
respect your concerns, but as you might anticipate, saying "No" may well
raise eyebrows.

Please let me know your thoughts..I do need to respond in the next day or
so. . .

Thanks, JeW

Jeff Oxley
Vice President, General Counsel
EscNelonTelecom, Inc.
(612) 436-6692. (vcjice)
(612) 436-6792 (FAX)

NOTICE 1 CONFlDENTlAL INFORMATION
The information in this communication is privileged and strictly

. confidential. it iS intended solely for the use of the individual or entity
...named above. If the reader of this message is not the intended recipient,
.:. the employee or agent responsible to deliver it to the intended
~=ecipient, 'any dissemination,distribution, copying or other use of the
information contained in this communication is strictly prohibited. If you
have received this communication in error, please hist notify the sender
immediately and then delete this communication from all data storage devices
and. destroy aft hard copies.

I
I
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-Original message-~
From: Smith, Richard A.
Sent: Saturday, January 12. 2002 9:18 AM
To: 'gordon.rnartin@qwest.com'
Subject: Change Management/process Redesign Meetings

On our conference call yesterday - we discussed the Change
Management/Process Redesign Meetings end Escheions participation at these
sessions.over the last year - these have been a constant irritant to our
reiationshipwith Qwest - and the two(2) sides of the story that i received were
that Esc felon has "causing havoc" at these sessions - and from my people i
heard that we were just discussing LOusiness issues. could not sort this out - so l
attended four(4) days of these sessions so far - and plan on attending more.
Gordon - by attending, I realized .what REALLY what was going on was-a true
discussion/deOate/compromise process~where the CLEM's and Qwest discuss
t)usiness.processes - and .there are some differences remaining that are defined
as the parties. coming to impasse.

different views auto what happens at these sess` so you make your own.~

Out if you

MY motivation here is .to get you up tO speed on reprocess and people and
intentions - to see how it works so that we can Pe more aligned at our future
discussions. if not at this session for a full day - then four(4) hours; Or at the next
session.

Mr. Martin/Gordon;

lwouLo STRONGLY ENCOURAGE YOU TO AODEND A DAY OF THESE
SESSlONS - would suggest the next Change Management P.rooess for .
Product/Process in Denver at 1801 California (your building) on J.anuary li-3M,
2002. If you dO that, l.will attend in person as Weil with Karen Clausen. Believe
that is the only way that you can determine what goes on as both sides have

.10f° 1S

determination; This represents a relatively small investment in time On your part -
and you will have a chance to meet with Your significant customers, la; _ A -.
Allegiance, AT TL .Mcl Woridcom, Eschelon,-1ntegratel_ l*v1oC1eod (sometimes). i
was going to attend via Conference Cail this time with Karen Clausen -
attend in person l will do the same. .

Believe that this would be timewell spent.

Rick Smith

EXHIBIT 16
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Michelle Speranza
Escnelon Telecom Inc
730 Second Ave Sou:n
Suite 1200
Minneapolis MN SS *_

assenter
/pa Tlcec/Con' No

To

Dewar* Date
Ai'line/vendor Itlnerarv

Depart Ar:1v°
Total Fare

Fllghz
Lausan Karen.L 1D/29/01
nm. Air 1503300386 Nor1:::LwesL: Al
MSP M1.rLneaclo' is D8N Denver
DEN Denver MSP *i1nneasol 1.s
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S 48

IFXVOLCE Total : 183 . SO
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?yan Far Inv #401830
1
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r "
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.. INTRODUCTION .
The Core TeaM (Team) and other participants met October 30 through November l to
continue with the Re-design effort of.the Change Management Process. Following'is the
.write .up of the discussions, action items; and decisions in the Working session. The
attachments to these meeting minutes are as follow:

NOTE: These are Final meeting minutes Qwest developed following the three day
working session, and which incorporate CLEC comments following distribution to the
Redesign Core Team Members on ll-12-Ol. Comments to the minutes were received
from ATT on 11-23-01. An e-mail from ATT dated 1 1-23-01 iSincluded as Attachment'
#lb. .

#2

r
i .

CLEC - Qwest Change Management Process Re-design
Tuesday, October 30 through Thursday, November 1, 2001 Working Session

1801 California Street, 23'° Floor, Executive Conference Room, Denver, CO
Conference Bridge: 1-877-847-0304, passcode 7101617#

FINAL MEETING MINUTES

U

1

#1

#3
#4
#5
#6
#7

a|I
1
II
I w

8

ATTACHMENTS
October 30 through November 1, 2001 Attendance Record -
October 30 through November 1 CAP Redesign Meeting Notice and Agenda
October 31, 2001 Revised Agenda -.
November 1, 2001Revised.Agenda . . .
CAP Re-design Issues and Action Items Log - Revised 11/01/01 .
Schedule of CMP Re-design Working SesSions - Revised 11/01/01 ~. .
Qwest Proposed Changes to Existing OSS Interfaces Language -Revised .
11/01/01 n . . . . . . . | .
Qwest Proposed CLEC ; Qwest OSS Interface CR Initiation Process -- Revised
11/01/01 t 1  . . '  3
Qwest Proposed Introduction of an OSS- Interface Process - 11-01-01 .
CMP CoreTeamExpectations 11-09-.01 -
Core Team Member .List.8/3/01 .
CMQP Re-design General Attendance ReCord 10/17/01
Qwest Proposed CR Prioritization Language - 11-01-01
Qwest Proposed Retirement of an Existing Interfaces. Process -511-01 -01
Additional TeSting Process Presentation - 10-2440.1 (icon)
Additional Testing'Pro.cess Notification -10-24-01 (icon) .
Gindlesberger e-mail regarding CPAP 11-01-.01
Arr E-maik dated Nov 23, 2001

. #10
#u
#12
#13
#14
#15-
#16
#17
#18

/Ja
\
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The meeting began with introductions at the meeting attendees. Indy Lee then reviewed
the th.ree~day agenda Lynn Powers of Eschelon requested discussion about three areas;
what is included in a point release versus a major release, how OSS Interfaces for
industry guidelines are handled, and witMnthe prioritization process how are exception
CRis handled. These items were in the planned agenda but the team agreed to allow time
for discussion to address Eschelon's concerns. Donna Osborne-Miller of AT8cT
requested the discussion about introduction for~a New OSS Interface be coordinated
around the schedule of AT8cT's EDI Analyst, Bill McCue, Karen Clauson of Eschelon
stated she'd like to ensure the team addresses point releases being covered in the OSS
lnterrace language, USOC combinations and appointment scheduler, and definitions of
types of changes. Karen Clayson also askedwhen the CLECs would get the defined .
processes of how changes are managed. Indy Lee stated that OSS Interface items will be
discussed in this session, and how the changes are implemented for application-to-
application and GUI interfaces. ,

MEETIN G MINUTES

*we

Schultz of Qwest stated that the interim process for Qwest initiated CRs was meant

I

1 1(
'*-al....

Judy Schultz of Qwest stated that the CLECs had identified four items that were CLEC
affecting for Qwest initiated CR's, and that the sub-team needed to readdress and expand
the four items. Judy wanted the team to revisit this subject because CLEC affecting'as
defined by the subtearn was too narrow. Lynne Powers of Eschelon agreed that there
were areas where the CLEC affecting definition should be expanded.

Karen Clauson of Eschelon asked what the process was for a CR that is a Qwest initiated
change and NOT a regulatory changer a system change. Ciauson asked if the PCAT. &
Tech Pub updates or changes were for regulatory changes only(L'iterim process)- Judy

for all
Qwest product/process .changes that altered CLEC operating procedures. Lynn Powers of
Eschelon was under the impression and asked the group if their understanding was that
the interim process was for PCAT ac Tech Pub regulatory changes, and not all Qwest
initiated processes. lAT&T Comment: The introductOry language to the Qwest .
initiated product/proceSs change document states that it is for changes that result
from the 271 process or OSS testing Therefore, a further discussion ofthis 'Drocess .
and how it will be used is necessary and appropriate.l Judy Schultz of Qwest _ .
responded that the intent was-to identify and issue CRs for the 4 items identified as CLEC
affecting. Sharon Van Meter of AT8cT stated the team needed to have thediscussion
about expanding the CLEC affecting definition in this meeting. Judy Schultzof Qwest
referred the CLECs to the CLEC notification spreadsheet which includes CLEC affecting
changes that Freon the list of four items. [AT&T reviewed the spreadsheet. but .
because it has one line (with very little informations for each change. it was really of
no use to AT&T in determining the lands of changes that were involved and how
they mightirnpact CLECsJ At the November 13 redesign meeting. AT&T requested
that Owest provide more detailed information about the review it conducted on this
list of changes and that Owest provide the list of further items it derived from this
review. Judy Schultz agreed that Qwest would provide. With this information it
should be possible to have a meaningful discussion of this topic. In the meantime;

i



AT8cT expects that Qwest will not rely exclusiveiv on the 4 CLEC-impacting
changes that were preiiminarilv identified by a subgroup of the Redesign Core
Team several weeks ago. Qwest should be bringing any changes that may impact
CLEC's ttirough the CRsubmission. review and approval process. At the ll/15/Ol
CAP Svstems meeting, Judv Schultz confirmed that this would Pa Owest's
.appr0ach.l Terry Wicks of Allegiance Telecom voiced a concern that process
timeframes are set without an announcement of when processes will be implemented for
Qwest initiated CRsthat are CLEC affecting without the CLECs having the ability to
comment. Wicks referred to the optional testing process that had been reviewed at the
CAP Monthly Meeting, and that was on the agenda for review at the Redesign. Ciauson
stated that the Qwest date for optional testing of Novernber l9 h should be suspended.
lady Schultz of Qwest stated that she was aware of these concerns and that the Qwest
ShEs were lined up for Qct 31" to discuss the issue based on the CLECs requesting that
date at the cw Monthly Meeting.

,ea

r

opportunity to work within the 73-diy notification timeline. Thompson. stated a major

4

Judy Lee then begana  ̀review of "Qwest's Proposed Changes to Existing OSS Interfaces
Language" See Attachment 6). The team began with a clarification on determining the
number of major endpoint releases Qwest would do in a calendar year, and asked for a
definition of a major release versus a point release. Jeff Thompson of Qwest stated that a
major release' is CLEC code impacting, i.e.', the change on the QweSt side would ~' .
necessitate changes the CLEC side, such as EDI mapping..Thompson further explained
that a major release is one that Qwest would disclose to CLECs and provide them the

rturu
release is one in which Qwest and the CLECs work to ensure our .combined systems work
together. Jeff Thompson. of Qwest continued by stating that a point release is a Qwest
release that has no impact to CLEC code on the int'erface(excluding previously disclosed
changes) and could include a fix_ for bugs -introduced in the Maj or release. Thompson
further explained that a point release could be changing something in the GUI only, or
implementing a code change Qwest had included in the release but that had not been

proposed timeline for.
notification of GUI changes was 21 days, and that for EDI changes QWest agreed that the
73-day notification timeframe would be.used. Lyrme Powers of-Eschelon stated that a
major release should be expanded to include CLECs that use GUI only. Powers proposed
internal Qwest initiated changes go into the prioritization process of releases even if it did
not impact CLEC.c.ode. Powers stated a major GUI change needs'to have the 73-day .
schedule and prioritization; Jeff Thompson stated that Qwest bas looked .at these. .
timelines, but that this timeline for GUI would have a major impact to our business. Indy
'Lee clarifiedthat Qwest needed to look into this situation for what the fuhire process
would be, until then the escalation process is in place for working exceptions. .

Mitch Menezes of AT8cT asked about MA 10..0 prioritizations Mitch .asked about .
regulatory CRS and how they related to the CPAP. He also voiced concern about being .
able to get the Redesign meeting minutes quicker. Judy Schultz of' Qwest introduced
.Terri Brooks of Qwest and stated Brooks would assist Maher in developing the minutes.
The tem agreed that the timelines for getting the draft Redesign meeting minutes out and

.Core Team Member and Participant to provide feedback/comments would be 5 business

activated in the major release. IeffThornpsor; sta.tedthe



days for a one-day session, and 7 business days for a three-day session. Qwest will post
final meeting minutes within 2 business days of ineorpbrating all anal feedback and
comments. .

Sharon Van Meter of AT8cT asked that the team agree to address the future schedule for
Redesign in 2002. Judy Lee stated that discussion was planned for later in the session.

Judy Lee stated the need to close on the language for major release and point release.
Jeff Thompson of Qwest stated that a major release impacts CLEC code. Sharon Van
Meter ofAT&T suggested the team add "CLEC affecting" such as "operating -
procedures" to the language. Terry Wicks of Allegiance Telecom made a clarifying point
that Judy Schultz of Qwest had stated earlier that Qwest was recommending the CLECS
readdress the definition of CLEC affecting items to the list of 4 currently in place. Once
that list. expands then the nOtification would increase to include the additional
information. Judy Schultz of Qwest proposed that GUI requirements that do not require
code changes would be completed within the 21-day notification timeframe, Jr the
change did require an impact to the code, then there would be other notification timelines,
such as the 73~day notification schedule,

Karen Clauson of Eschelon stated that Qwest needed to ensure Rh-is language, once~'
detli.ried, fs included in the process of how to implement the notification scheduling and
prioritization. Judy Lee clarified that during the last sessions an action item was tal<en to
define point release in the documentation and the number-of major and point releases that
will be made in a calendar year,lAT&T Comment: This should be issUe/action item
no. 133. It would be helpful Lf the minutes could state that an item is bein<3~added to,
or is already on. the issues/action items list andthe number on the list- This Will".
make clearer which discussion generated an action itern.l -

Ieffffhornpson of Qwest stated CLEC-affecting non~code changes could be treated as a
Qwest initiated CR. He further clarified that the CLEC affecting definition needs to
include significant changes and changes that may not change CLEC procedures, and to
quantify substantive changes, for exarnple, changing the color of a screen because
someone may feel the screen will be shore readable with a different color.

Tom Dixon of WorldCom stated OBP language limits the nurntaer Of majorreleases .ro
four for all interfaces, and we might want to consider the same .four limitations unless the
CLECS agree to additional rnaj.or releases through the CMP. Indy Lee stated the OBP .
language is specific to preorder and order only, and there is a separate committee in OBF
for billing. Lam-y` Gindlesberger of Coved Communications stated he believed the OBP
language was four changes per interface. Mitch Menezes/Donna Osborne-Miller of .
AT&T took an action item to follow up on what the OBF states, what the OBP intent ts,
and what the CLECs feel is an appropriate nurnberof major releases." They will.provide a
response back by the next CMP Redesign meeting. [AT&T Comment: AT&T has .
responded that with MA interfaces no more than 4 changes her year that affect
CLEC code is okay. With other interfaces. we asked that the language state that no

I
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Mitch Meuezes of AT8cT asked what is Qwest's goal for major releases in a year. Jeff
Thompson of Qwest stated that IT typically tries to stick to two releases a year for billing,
and usually only one or two other major releases a year for systems other than MA. The
team determined that the language needed to include the miles for the other interfaces as
well. 'Tom Dixon of.WorldCom stated the need to clarify language addressing regulatory
mandated and industry guidelines. If no release is scheduled to coincide with the ..
mandate, then an_additional (special) release may be necessary. Tom Dixon of .
WorldCom asked if an industry body could mandate. Judy Lee stated that an industry
guideline is not mandated but strongly recommended, such as LSOG S and LSOG 6 to be
implemented industry-wide within a calendar year of OBP issuing final guidelines on a
specific LSOG version. Torn Dixon stated that industry related changes are not
prioritized today. He suggested that CMP re-design might want to review it in the future.
He also stated that CLECs could initiate industry recommended changes as well. as
QWest. [AT&T Comment: Our recollection is that Owest has stated in meetings
that both CLECs and Owest may submit CRs for regulatory and industry change
CRs. This needs to-be clearly identified in the lvlaster Redline docur;rient.l

The final decision was made to add language to the document that "Qwest standard
operating practice is to implement 3 major releases and 3 point releases (for MA only) .
within a Calendar year. Unless a change is mandated as a regulatory change Qwest will
implement no more than four (4) release per OSS Interface requiring coding changes to .
the CLEC interfaces within a calendar year. The major release changes should occur no
less than three (3).months apart." .lAT&T Comment: Owest is to determine whether it
will agree to 2 releases on interfaces other than the IMA.l |

Within the Application-to-Apphcation section, Mitch Menezes asked what Qwest does .
with documentation for releases that are currently in effect. For production support,
Qwest updates the documentation with the addendum to the disclosure document.
.The Requirements Review Application-to-Application was changed to "This section
describes the timelines~that Qwest, and any CLEC choosing to implement On the Qwest
Release Production Date (date the Qwest release is available for use b~v CLECs), will
adhere to in changing existing interfaces. For any CLEC not-choosing to implement on

. the Qwest' Release Production Date, Qwest and the CLEC will negotiate a mutually .
agreed..to..CLEC implementation timeline, including testing." .

Jeff Thompson of Qwest stated that at day 73 CLECs would receive draft technical

more that 2 changes Der year that affect CLEC code be the standard. Qwest is to
provide CLECs with a response to this request]

al
specifications.. He further explained that the technical specifications are the documents -.
that provide information the CLECs need to code the interface. The Final decision on the

.language update was "Qwest will provide draft technical specifications at least seventy-
three (73) calendar days prior to implementing the release unless the exception process
has been invoked. Technical specifications are documents that provide information the
CLECs need to code the interface. CLECs have eighteen (18) calendar days from the
initial publication of draft technical specifications to provide written cornrnents/questions
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Mitch Menezes of AT8cT asked if CLECs could provide additional comments after the
comment period. IeffThornpson of Qwest stated IT will continue to take comments,
corrections and do the same work as they do today to ensure the systems work well. Jeff
stated that in his experience few CLECs are able to go to production at the same time
Qwest does. Jeff Thompson of Qwest stated this is .part of the migration process, Bill
McCue of AT8cT confirmed that this is happening now.

on the documentation." Tom Dixon stated that following the timeline chart there are no
compensation days allowed for timelines on weekend and holidays. The overall process
would take no more than 73 calendar days.

Judy Lee moved the team into the Walk Through of Draft Interface Technical
Specifications. Bill McCue stated that the walk through would be closer to the 58'h day.
IeffThompson of Qweststated that the walkthrough can take about 10 days and by the
58M day the walkthrough would be completed. Mitch Menezes of AT8cT asked how the
WalkthroughS are conducted. Neff Thompson of Qwest stated the walkth-roughs are
Conducted in lookup meetings, usually all day sessions but that depends on how .large the
release is. Bill McCue of AT8cT stated that those.who would be ire the walkthroughs
would need to go through the summary of changes first to be prepared and expedite the
walkthrough. - -'

There were significant changes to the "WaLk Through of Draft Interface Technical
Specifications" section. The agreed to language is "Qwest will sponsor .a.wall< througl'l,..
including the appropriate internal subj act matter experts (ShEs), beginning 68 caleNdar .'
daysprior to implementation and. ending no later than 58 calendar days poor to- .
implementation. A walk through will afford CLEC' SMEs theopportunity .to ask a:.
questions and discuss specific requirements with Qw.est's technical team. CLECs are'-.
encouraged to invite their technical experts, systems architects, and designers, to attend
the walk through:

.-p

Walk through No unification CoNtent
This notification will contain: .

• Purpose .. .
.  - Logistical information (including a conference Line) .

• Reference to draft tech.n.ical specifications, or web site
' . Additional pertinent material

ConduCt the' Walk-through . . . . .
Qwest will lead the review of technical" specifications. Qwest. technical experts will .
answer the CLEC St/IEs' questions. Qwest will capture action items such as requests for
further clarification. Qwest will follow-up on all action items and notify CLECs of .
-responses 45 calendar days prior to implementation."

xQf'f.
CLEC Comments on Draft interface Technical Specifications Section was reviewed and
updated to read "If the CLEC identifies issues or requires clariflcation, the CLEC must
send written comments to Lire Systems C1vLP Manager no later than 55 calendar days prior
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,J to implementation." lady Schultz otlQwest stated that Qwest would respond to the
comments no later than 885 calendar days Prior to implementation. leffThornpson of
Qwest stated the way this process works is when an implementation time is determined
by the CLEC, Qwest and the CLEC sit down and develop a munaally agreed to schedule.
it was determined that Qwest will commit to this timeline schedule, even though each
CLEC schedule will likely to vary based on individual needs. Jeff Thompson of Qwest
stated IT would follow the 73-day timeline assuming that the CLEC will go into
production on the same day as Qwest. Thompson stated each CLEC would negotiate
their schedule with Qwest TT. left also stated Qwest would meet the schedule but Qwest
needs the CLEC comments according to the 73-day schedule to.he considered for the
Final Requirements.

Section V and VI were updated to reflect the following changes.
"Qwest Response to Comments
Qwest will review and respond with written answers to all CLEC issues,
comments/concerns no.later than forty-fiye (45)-calendar days prior to implementation.
The answers will be shared with all CLECs, unless the CLlECs question(s) are rnarieed
proprietary. Any changes that may occur as a result of the responses will he distributed .
to all CLECs in the same notification letter. The notification Will include the description'
ofl.any~change(s) made as a result of CLEC corrunents. The change(s) will be reflected in
the final technical specifications.

Final Interface Technical Specifications - .
The notification letter resulting from the CLEC comments Eorn the Initial Release
Notification will constitute the Final Technical Specifications."

Si!

i
i

.Mitch Menezes of AT&T stated that CLECs needed to) adhere to the timeline for A

.providing cornznents even if the' CLECs are not going "to implement at the same time as .
Qwest. Jeff Thompson of Qwest stated that comments .received after the comment cycle
could be incorporated if necessary..Mitch Menezes of AT8cT.asked about adding a
placeholder to ensure thatlthe connections made to between the CR ProCess and this
Process. [AT&T Comment: this should be reflected in the issues/action items log;
The point is to illSure'that we are .clear in the Master Redline about what the process
How is from beginning to end. Any process that is preceded by a CR needs to be
clear. Arv procéssthat is not preceded by a CR needs to be clear.l M enezes also .
asked if EDI Implementation guidelines are cov.ered under the Change Management
Process. Jeff TliornpSoNtook this as an action itern.

Language was added to the Point Testing Period that stated ''Qwest will provide a 80 day
test window for any CLEC who desires tO jointly test with Qwest prior to the release
production date."

Thompson stated that a release is installed during a.weekend, they:efore` the earliest date
for CLEC implernentétion will be on the following weekend. Tom Dixon suggested that a
footnote is needed to explain this timeline..Ieff Thompson will provide language. -
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Indy Lee began the review of the Requirements Review - Graphical User Literface (GUI)
section. Tom Dixon of WorldCom asked if_a redlined version of technical documentation
was provided to CLECs. IeffThompson answered that redlining the technical
specifications will not be heneicial for the CLEC technical SMEs, therefore, Qwest will
onlyprovide a clean version of the technical specifications. lAT8.:T Comment: Jeff did
state that when the Final Notification Letter comes out. Owest will iden.tify in one of
the documents provided what changed from the draft interface' technical
specifications]

Draft GUI Release Notice was updated and new language added. "Prior to
implementation of a change to an existing interface; Qwest will notify CLECs of the draft
release notes and the planned implementation date. Notification will occur at least
twenty-eight (28) calendar days prior to implementing the release unless an exception
process has been invoked.This notification Will include draft user guide information if
necessary. CLECs must provide coinments/questions on the documentation no later than
25 calendar days prior to implementation; Final notice for the release will be published at
least twenty-one (ll) calendar days prior to production release date." lAT8cT ,
Comment: we discussed that Owest would provide the notification by the morning
of the 28'*i calendar Dav so that CLECs have that first full Dav to review. This
should be reflected in the laneuasgel _'

Mitch Menezes of AT8cT asked if Qwest was required to submit a CR for Qwest initiated
GUI changes. Neff Thompson of Qwest answered that starting with MA release 10.0,
Qwest will submit a CR. for each Qwest initiated GUI change. It was identified that there

fo _ Regulatory and Industry
Changes. It was further determined that CLECs can initiate CRs for regulatory and a
industry guideline changes. The redline document was updated as follows. "The '-
notification will contain: Written summary of change(s), Target time frame for
implementation, and any cross reference to-draft documentation such as the user guide .or
revised user guide pages."

Qwest committed to a28 calendar day timeline for the draft summary of changes, user
guides and informatioN on training. Mitch Menezes-of AT&T asked when a CR is -
closed.. Schultz explained that a CR is not closed until the CLECs agree to close it at the
CMIP meeting. fAT&T CoMment: the process/timing for closing a CR should be .
discussed and documented in the Master Redline docurnent.lTl'1e following update
was made to the Content of Final Interface Release Notice section. The GUI timeframe
changed from 15 to 21 days and the language of"emergency changes" was changed to
"production support type changes." The team then Finalized the draft language for
"QWest Proposed Changes to Existing .OSS Interface Language, Revised 10-l6-0l
Judy SchultzilweSt asked the team if Qwest could plan to irnplernentthe process based
on the language agreed to. There was no disagreement.

are four (4) types oflzhanges, Qwest initiated, CLEC initiated.

The team then began to review "Owest Proposed CLEC-Qwest OSS Interface Change
Request Initiation Process" (See Attachment 7). Judy Schultz of Qwest stated that
language proposed at the last session for product and process had been incorporated into.
this document based on agreement from the team. Judy reviewed the high level changes

r
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Liz'Balvin of WorldCom stated that the process .Qwest uses to prioritize is not clear: .
Tom Dixon of WOrldCom eked when an initial candidate list gets created. Balvin
responded that the initial list comes from the prioritized CRs. ThOmpson reviewed the .
prioritization process and explained how CRs are packaged. Dixon-clarified his .'
understanding stating there is a "rolling" candidate list based on prioritization and a CR
either rolls off of or stays on the list. Dixon suggested that we charge language to show
that Qwest develops a final release candidate list..Thompson stated that the timeframe .

_from the voting to the business and system requirements is about 6 weeks. Dixon.'asléed -
. What the definition of a late adder or new CR is. Thompson updated the document to

reflect- "Using the initial release candidate List, Qwest will begin business and system .
requirements. During the business and systemsrequirernent efforts, CRs may be .
modified or new CRS maybe generated (by CLECs or Qwest), with a request that the .
new or modified CRs be considered for addition to the release .caNdidate list (late added
CRs). Lf the CMP'body grants the request.to consider die late .added CRS for addition to
the release candidate list, Qwest will size the CRs requirements work effort. If the
requirements work effort, for the late added CRs,. can be completed by the endow system
requirements, the initial release candidate list and the new CRs-will be prioritized by ...
CLECs in accordance with the 'agreed upon Prioritization Process (see SectiOn xx). If die
requirements work effort, for the late added CRs, cannot be completed by. the end Of
system requirements, the CR will not be eligible for the release and will. be returned to .
the pool of CRs that-are available for prioritization in the next OSS interface rele.ase.".

in the proposed document. Schultz pointed out the differences between the two processes
since OSSinterfaces included release schedules and prioritization. Liz Balvin of
WorldCom asked how the level of effort was defined for implementation of the CR (i.e.,
Small, Medium, Large, Xtralsarge.) She stated that it wasimportant for CLECs to
understand what these sizes mean and how they are deaned. IeffThompson of Qwest
stated that he could not state the definitions in terms of hours or months, however he
could define the sizing as follows: Small affects a single subsystem in a single system,
Medium affects multiple sub systems, Large affects multiple systems. Language was
added tO reflect the language for small, medium, large and extra large projects. Jeff
committed to go backend put definitions around these sizing clarifications in the Terms
section of the CMP framework. .lAT&T Comment: this still needstObe discussed] .
Donna Osborne-Miller ofAT&T asked for more detail than the brief descnptions
Thompson provided to the team, lAT&T Comment: don't believe this has been done.
Should be part of the broader discussion on the categories of size.lThornpson
explained that initial LOE assessment is based off of a brief single or two sentence .
business description that is provided on a Qwest internal form called a User Request(U'R)
[AT&T Comment: CLECs and Owest should discuss the UR process and how it .
feeds into the CAP. This should'be documented in the Master Redline documents.

Becky Quintana-Colorado PUC .suggested adding another paragraph. that states: "At the
monthly CMP meeting following the- cornpledon of the business and system
requirements, Qwest will conduct a packaging discussion, which may include packaging
options based on any affinities between candidates on the release candidate list. The
newly packaged list of CRs will be used as the release candidate list during the design
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Mitch Menezes of AT8cT.stated that the CLECs are blind to some of the changes that
Qwest initiates because some of those changes are not reviewed at the CMP meeting.
Judy Schultz of Qwest clarified by explaining the .UBJCR process. Menezes was under
the impression that there were situations when Qwest decides to make a change and it.is
.not seen by the CLEC. Schultz explained that any CLEC affecting OSS Interface
changes would. be brought before the CLEC community for clarification, and
prioritization; excluding productionsupport, pursuant to the CMP. Terry Wicks of
Allegiance stated that the internal Qwest CR process is the same as that of a CLEC, '
initiated CR. Tom Dixon of WorldCom stated that all of the change requests, including
Qwest initiated, Should be reviewed at the CMP monthly meetings.

phase of a release. At the monthly CMP meeting following the completion ofdesigzn,
Qwest will commit to a final list of CRs for inclusion in the release. If, in the course of
the code and test effort, Qwest determines that it cannot complete the work required to
include a candidate in the planned release, Qwest will ATT Comment; discuss with
advise the CLECs, in the next CMP meeting, ATT Corrurient: eel-either the removal of
that candidate from the list ATT Comment: or a delay in the release date to incorporate
that candidate. If the candidate is removed from the list. 7 Qwest will also advise the
CLECs as to whether or not the candidate could become a candidate for the next point
release, with appropriate disclosure as part of the current major release of t'he OSS
interface. Alternatively, the candidate will he returned to the pool of CRs that are
available for prioritization in the next OSS interface release."

The CAP Re-D design Term then began reviewing "Qwest Proposed IntrodUction of an
OSS Interface Process" (See Attachment 8). For Appiication-to-Application OSS . .
Interfaces,~Qwest is proposing a 94month implementation tirneiarne. Qwest will issue a
release announcement, and the preliminary interface irnplernentation plan, and will '» .
conduct a review of the. new interface technical specifications with the CLEC ShEs.
Donna Osborne-Miller of AT&T asked what the phrase"'New T.nterface~" means. Judy ..
Schultz' and Jeff Thompson of Qwest explained. that "New Interface" means..a brand new
interface that neither Qwest nor the CLECs have ever used.. Mitch Menezes .of AT8cT
clarified that it could replace an existing interface- Menezes requested that language be ..
added to the docurnentstatihg the proposed functionality of the interface, including .
whether the interface will replace an existing interface. -

1

Menezes asked if oral comments or questions during and after the walkthrough would be
addressed in writing. Jeff Thompson of Qwest stated that if the question cannot be .
answered .during the walkthrough, then a written responsewould be provided; Thompson
took an action item .to add a definition for Technical SpecificationS to the Terms section .
of this document. The timeline was reviewed by the team. Tom Dixon of WorldCom
expressed concern that Qwest might not be providing enough lead time for CLEC .
development. Terry Wicks of Allegiance Telecom clarified that a CR will be submitted
with the change in advance of the introduction, and that the 9-month timeframe does not
begin Until after the CR is presented. IAT&T Comment: as commented earlier Lm
these minutes# when a CR Drecedes a Drocess needs to be stated clearly in the
Master Redline document] Dixon proposed a 14-day timeshare for final notification

r



lAT&T Comment: The fourteen Dav Deriod applies to CLEC comments to the
Qwest initial release announcement at the beginning of this process] instead of a 7-
day timeframe and Iefr" Thompson of Qwest agreed. The time frame was updated in the
timeline section. Judy Schultz of Qwest provided language that stated Qwest would
conduct a review meeting of the preliminary implementation plants review the
functionality. This language was incorporated into the document The CLEC Comments
/ Qwest response cycle and review sectionwas updated to give CLECs 14 calendar days
from the initial release announcement to provide written cornrnents/questions on the
documentation. Larry Gindlesherger ofCovad Communication mentioned that the ClvfP
redesign team should look at the CR process to ensure it covers how CRs are managed
for a New Interface lAT&T Comment: add to the issues/action items lee, if not
there.l. Thetearn revised the documentation to address this issue.
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The Lntroduction of A New' QUT tirnelirie was updated to .reflect the discussion. QWest
took an action item to determine when training of a new GUI win} be available to the
CLECs. Indy Lee reviewed the changes with the group to ensure all CLECs agreed with .
the language Updates. J̀ udy Schultz of Qwest worked through the language to state that .
CLECs Must forward their written comments to Qwest M identified inparagraph 11.2.
Final NOtification was updated to state that Qwest would notice 21 calendar days poor to
release production date. The team completed discussion and updates to Attachment 8.

Discussion.then moved to the Core Team MemberS. Judy Lee reviewed the CLEC- .
Qwest Change Management Process Re-design Core Team Expectation/Responsibilities,
dated August 7*, 2001 . . . .
- Team members need to have an LOA (Letter of AuthorizatiOn) if voting on a

member's behalf during an absence. ' . . gr.
Mike Zulevic of Covad Communications asked if the Core Team membership applies
-to individuals era CLEC company. The- team clarified that membership relates to'
the CLEC Company and CLECs may be represented by contractors..
Tom Dixon of WorldCom stated that if-a contractor works for-a company, he/she
represents the companyor CLEC, therefore, a LOA is not required.

Terry Wicks of Allegiance Telecom Md Tom Dixon of WorldCofn asked how the Core
Team Te will measure the quality of participation. The team added language that Core .
Team members that participate On the PhOne need to announce for the people in the room

. ifthey drop off or are added on to the line. Tom Dixon of WorldCom then asked how.the
.Core Team defines how a member is a "dedicated resource." TerryWicks Of Allegiance
clarified that being dedicated resource meant being actively involved at all meetings. A
subtearn led by Leilani Hines (SharonVah Meter and Terry Wicks) will define 'level of
Participation and will propose additional upgrades to the Core Team
Expectations/Responsibilities document by the next Redesign meeting.

The current Core Team Membership was reviewed and consists of: Allegiance Telecom,
AT&T, Avista, Coved Cormnunications, Eschelon Telecom, SBC Telecom, Sprint,
WorldCom, and Qwest. Those moved from Core Team member status to participant are:
Electric Lightwave, ltitegra, Level 3, McLeodUSA, Premier Communications, XO
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The team then began to review the Qwest proposed "Retirement of Existing OSS
Interfaces 1angL1age.". (See Attachment 10). Retirement of an application-to-application
interface will be implemented over a 9-month timeshare. However, Qwest would have
shared its 12-month development view informing the CLECs of the planned interface
retirement.. Bill MisCue of AT8cT stated that the 9-month schedule provided no overlap
for comparable functionality in this language. The proposed language indicated the
existing interface is retired. at the same time as a new interface is deployed. In reviewing
the language around Comparable Functionality (paragraph.4) it was determined that
Qwest would 'ensure comparable functionality at least six months prior to retiring an
Application to Application interface. IeffThornpson. of Qwest agreed with the .
comparable functionality retirement timeline and the team Updated the language. The .
language regarding retiring an interface with'no usage was discussed. The Team. decided
that Qwest might propose to retire an interface if there is no usage consecutively for three
moNths. Tom Dixon of WorldCom asked if a CLEC didn't agree with the reti.rernent'ot` an
interface, how they could stop the retirement. Jeff Thompson of Qwest stated that in this
situation, the CLEC would negotiate with Qwest to come to an agreement.

. Mitch reneges .of AT&.T asked if iiinctionality iS changed for an Applicat1on-to-
Application (EDI) and a GUI at the same time. IeffThornpson of Qwest answered th.is.is
not necessarily always the case. Thompson stated that normally the goal is to have the
functionality for the EDI and the GUI done at the same time. ThompSon asked if it Was
the expectation of the CLECs to have EDI and GUI functionality implemented at the
same time.. ThoMpson stated' it was imperative to separate the current process ham .

.processes that were being developed in Redesign, and that the.CNQP process would define
how CLEC iilnctionaliry wasimplernented and whether there could be temporary .
differences in functionality. Menezes stated that the CLECs would understandif-there
were a week difference in functionality availability between EDI arid GUT, but that any
greater amount Of. time .would represent benefits to one interface user .over another. Terry
Wicks-Allegiance agreed with Menezes. The team deterrninedto let this. issue (EDI - .
GUI simultaneous functionality implementation) be addressed within the CAP process ..

'during prioritization disCussion..fAT&T Comment: It appears that thisissue was
captured as no. 157 on the issues/action items log. This item was closed as being
resolved in the changes to Existing OSS Interfaces language. It rnav still be'
discussed in prioritization, if appropriate.l .

CoInmunications. Those moved to participants were moved because they missed three
consecutive sessions. Judy Lee will notify these CLECs of their Core Team status .
Rhythms and Scindo Networks have informed Qwest that their company will no longer
participate in CAP. It was agreed that any CLEC may participate in the CMP Redesign
sessions.

Larry Gindlesberger ofcovad Communications then began a' review of the CPAP .
proceeding(See Attachment 17). Lynn Stand of Qwest joined the team to provide an
overview of the CPAP and QPAP. Stand shared with the team that the Colorado PUC is
planning to issue its ruling on CPAP by early next week. Lynne explained the acronyms
a.s listed below:

i
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CPAP - Colorado Assurance Plan
PID -Performance indicator Detlnition
QPAP - Qwest Performance Assurance Plan

Additional discussion ensued. It was determined by the team that the CPAP discussion
should be postponed until the Colorado order was released.

Dorrie Osborr1e~lvIiller ofAT8<T asked where a CLEC should send a request if they were
Not sure of whether it was 3 product or process change. Mark Route of Qwest stated
when in doubt, CLECs can send the change request to either him or Matt Rossi. Rough
clarifiedthat he and Rossi coordinate all CRs received from CLECs to ensure there are
no overlaps. Indy Schultz of Qwest responded that most product/process changes result
in a system change, but that there was not a desire tO create multiple CRs for the same

missed a product or system affected on the CR form. Judy Schultz Of Qwest stated~that
any areas being addressed by the CR request would be identified during the clanication .
meeting. faT&T Comment: This should be added to the issUes/action items 109. We
need to discuss how these overlaps should be handled. what the process is for Owest
to expeditiously reconcile internally where a CR falls and how to process such CRS;
If a CR affects both product/process and systems, what is done to coordinate among
all the ri9ht-folks°  At which CMP meeting are"thev discussed (systems or » ,'~

product/processl° , etc.l | -\

The team then began a review of "Qwest Proposed CR'Prioriti;ation Language" (See
Attachment l 1), MitchMenezes of AT8cT asked if prioritization applied to System CRs
only, and not Product and Process CRs. Indy Schultz of Qwest stated that pnontization
only applies to Systems CRs. Menezes also askedhow prioritization was handled for
regulatory changes. Sharon Van Meter of AT&T stated that the CR should state if this
was a regulatory change with regulatory material attached. Van Meter stated that would
help the CLECs in prioritizing the release. Qwest agreed to add language to the CR for
regulatory changes tO include the effective date and docket number. lAT&T Comment:
Thiswill not be enough information. The CR originator should also provide order
numbers and dates. page numbers and paragraph numbers supporting the CR. If
the language of the order does not directly support the CR;~the originator should
provide its reasoniNg as to howthe regulatory order Mandates such a change.
Mandatory dates for implementation required by the regulatory order should also
be provided.l Tom Dixon of WorldCorn asked if iNdustry guideline changes are ever
issued without a period of time to be implemented. It was determined, that as a general
mle, industry guidelines do provide a period of time for industry-wide implementation.
Donna Osborne-Miller ofAT84T asked if the CLECs have the flexibility to choose what
date they'd like to implement regulatory and industry guideline changes.. J'effThompson

Mark Routli of Qwest then reviewed the revised Change Request form. Mitch reneges
ofAT8cT asked what is the difference between a system and a sub-system. Jeff
Thompson of Qwest explained Billing System is a "system" and the parts of that billing
system are sub-systernsor system components. A sub-system will be defined under
Terms.

request. Terri Bahmér ofAT8c'l` expressed concerrflabout what would happen if a CLEC
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The team discussed how.to prioritize the regulatory and industry changes. It-was
determined that further discussion about how to prioritize these CRs was needed and it
was determined that Qwest would develop language to address the CLEC concerns.
Mitch Menezes of AT&T stated that even though the CLECs could use the .
Escalation/Dispute Resolution process, the team needed to develop language that
identified process details that would minimize the need for Escalation and Dispute
Resolution. Mitch reneges of AT8cT stated the guidelines are "recommendations" for
the most part. Menezes suggested making regulatory CRs subject to prioritization while

.ensuring Qwest had adequate time to meet the iMplementation date. Qwest took an
action item to revisit.its position to not' include regulatory and industry guideline changes
as partof the prioritization process. -

of Qwest answered that it depends upon the system. For example, BOSS industry
guidelines usually provide _very specific timeframes, whereas Industry guidelines around
LSOG are more flexible with their implementation tirnefrarnes. Liz Balvin of WorldCom
stated that if industry guideline changes were implemented prior to CLECs needing them,
the CLECs could escalate the issue. .

Discussion then moved to changes associated with PaDs and the associated PAPs. Liz .
Baivin of WorldCom expressed concern that it inay cost less for Qwest to pay penalties
rather than fix a problem. Qwest took an action item .to address whether Qwest
considered a CLEC originated performance improvement change Should be handled as a
regulatory change. fAT&T Comment: doxl't believe that Owest has responded to this
vet-l Discussion began around the area of prioritization and voting. Indy Lee asked if
the CLECs are truly 'voting' or ranking and rating the .CRs. The Team decided to reflect'
new language that states "ranking" and lists specific steps to accomplish the ranking ff'
process. . I

At the endow the "3-.day redesign session,the Team reviewed the remaiNing CAP
elements to be discussed. Judy Lie noted tl1at.tl1ere are three remaining OSS Interface
elements yet to complete negotiations. And they' are: Prioritization (RegulatOry change,
Industry Guideline change), interface Testing and Production Support. The
elements Lee identified as overall QM? elements: '

Revisit Managing the CM? .
Voting Process
Revisit Exception Process .
Training .
Revisit Web Site

Lee reminded the Tearnthat a process was negotiated for ProdUct/process CR Imtiatlon
that included an- irnplernentation tirnefrarne. Lee asked the Team if there .were additional
elernentSfor Product Process. The Tearri was not ready to discuss tb.is question. Lee .
suggested that the Team look at all of the elements of Product/Process Clv£P.Redesign
issues prior to the next meeting so tl'1ere~will be a base level understanding of the overall
process for OSS arid bow it tits in line with Product/ Process. Lee referred theTeam to
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Open Closed
#187, l.62: Terms
#138: OEF Language
#139, 14-l-l42:Cl1ange to AN Existing OSS

Interface
#140: Note on Timelines
#143: EDI Implementation Guideline. ...
#l45~l46, 148: OSS Interface CR Initiation PrOcess
#149: Introduction of ANew OSS Interface
#130, 167468. 174: Prioritization
#15 LICMQP Redesign Core Team
Expectations/Responsibilities
#152; Training
#153: Timelines
#156: Administration-Notiication Methods.
#1589 CPAP/PID
#16 i :Proposed Language DociLmenLs
#163: CR Process
#164-155: CR Initiation Form
#169: Types oflChange
#170: PID Change
#171: MA 10.0 Changes
#172:Roles and Responsibilities .
#l73:Voting Process
#175: Core Team Membership

|
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#92, 135 14-7, 160: CR Process
'#i 14: CLEC Impacting Check Sheet--Post Oct 5

Meeting Minutes
#127:CR li:LitiationP0rm
4130" Product/Process CR Initiation Process
#1347 OSS Interface Releases
#136: Redesign Meefung /Iinutes
#1445 Change to Air ExiSting OSS Interface
#134: CLEC Comm-iei:1r8,_
#l55: Reformat Proposed Language
#l57: Same Time Availability of Fun<:tionality
#159: New OSS Interface
#156:Regulatory Source Lnforrnation

* s

the COU. 18 Point List and Qwest's proposed Table of Contents (Issues Last) as
references.

The Team agreed to the following agenda items for the next session;
Status on CPAP .
Prioritization
Interface Testing
Production Support
Issues/Action Log

The CMP Redesign Team allotted time on October 3.1 at the end of redesign meeting for
the entire CLEC community to join a CMP ProdUct/Process ad hoc meeting to discuss .
Qwest's Additional Testing product offering. Bill Campbell, Fred Aesquivel, and Dennis
Pappas .discussed and answered questions pertainingto Attachments 14 and 15. This ad
hoc meeting we in reSponseto a request made bathe CLECs at the monthly
Product/Process meeting. CLECs .were eked to forward their additional questions and
concerns to .
meeting. fAT8cT Comment: please provide a status of this at the next redesign.
meetingl .

the presenters. The presentefs'wi11.a1so follow-up on action items from this

g
1

r
I

October 30, 31 and November 1 CI*o'tP Redesigf,I1 Issues/Action Items
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Announcement Date:
Document Number:
Notification Category:
Target Audience:

The agenda for the next Change Management Process Re-design worldng session with the Core Team
is attached for your reference. ...

Agendas for October 30 through November I, 2001 CLEM-Qvest Working Session to Modify the Change.
Management Process

Data:

Locations:

Time:

Meeting material will be emailed to'you or you may access the CMP Re-design web site on Friday,
October 26: btto://www_qwest.com/wholesale/emo/inclex titrnlQ HOwever,. the agendas are attached for
your review. Please-contact Bairn Maher (303-896-5637) to confer your participation in-pereon or via
the conference line. . .

Confereucé Bridvez M877-847.-0304
r

1801 California Street, 23" Floor, Executive Conference Room,
Denver, CO (you will tie greeted at the door)

October 30 through November l, 2001

9 am to 5 pm Mountain Time
10 am to 6 pm Central Time / ll am to 7 pm Eastern Time

October 26, 200 l
GENL.
General

CLECs, Resellers

passcode; 71.01617 (hit #)

Effective Date: October 30, 2001

Attachment 2
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BEFORE THE ARiZONA CORPORATION COMMISSION

WH,LL4_vI A. MUNDELL
Cham ran

J M  m o w
Com1:uss1ouer

MARC SPITZER
CoIrumssmsner

DI THE MATTER OF U S WEST
COMMUNICATIONS, INC. S COMPLIANCE
WITH SECTION 271 OF THE
TELECO}/1°MIU'N'ICATIONS ACT OF 1996

Docket No. T-00000A-97-0238

Docket No. RT-00000F-02-0271IN THE MATTER OF QWEST
CORPORATIONS COMPLlA.ICE WITH
sEcTion 2S2(e) oF THE
TELECOMMUNICATIQNS ACT OF 199o

1
1

"r

.

VERIFICATION OF WILLIAM D. D/IAB.I{E1R'I`
I

I

I W`11lia.m D. Markers, being duly sworn, state that I am the Vi<:°  President of Nerwcnk

Financial Management for Eschelon Telecom, Inc. ("Esc felon"). By this aEldavlt, I verify that

the factual assertions relatiugto the October 30,'200l, conference call with Dana Pllip of Qwest,
I

in wench I was Lnvolved, that ar- contained in the Letter ilea today 'ay I. Jeffery Oxley Lm this

proceeding on behalfofEschclon, ar true and correct statements Io the-best of my knowledge.

'When Ms. Filip said Lariat she would devote all of her energies to ensuring that Audrey

M<:Kenney of Qwest succeeded in her objectives, the context and her manner w° re cl-=ar that she

was telling us that she would do her best to make doing busyness with Qwest even more difficult

and impact Es<:he1on's ability to survive, I* was a threat, and particularly give Ms. F1].1p's

position, I took it seriously.

T'* 1-"1'TITlr\rrn 4 .Rx



av*

FURTHER AFFIANT SAYETH N OT .

r"'°
g.,,*, 1
7 -» -8".¢J

Dated thls 10m clay of hay "002

/

Wiiharn D 5/lark-'rt

STATE OF IVLJ. 1 EsoTA .)
) ss.

COUNTY OF HrnnEp1_'n )

SUBSCRIBED AND SWVORN TO before me ems 10th day of I..iy 2002 by Wlllrarn D Marker;
who certifies that the foregoing' is true and correct to best of tis knowledge and belief

r

Witness my hand and official seal

49, f><?W2'
Notary Puohc /9

q

F" I My commission cxpues _

/W_ 3// 9 0 J 6
M

8 Taus3....~..
O

L GOLDeEF1@
- u» £sorA

I
9
I

|
l

.HL 31, 2005

.r

I

*.
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BEFORE THE OMZONA CORPORATION CO3/D/IISSION

WLL 1 A MUNDELL
Chapman

ITS laver
Commxsswner

D/MRC SPITZER
Commissioner

IN THE MATTER OF U S WEST
com.v1unIcAT1ons mc 's COMPLIANCE
WITH SECTION 271 OP THE
TELECOMMUNICATIONS ACT OP 1996

Docket No T-00000A-97-D238

Docket No. RT-00000F-02~027lTN THE MATTER OF QWEST
CORPORATIONS COMPLIANCE WITH
SECTION 252(e OP THE
TELECOMMUNICAHONS ACT OF 199.6

1

VERIFICATION OF ROBERT PICKENS

I Robert Plckens_ being duly sworn, state that I am the Fxecutlve Vice President of

Marketing for Escbelon Telecom, Inc. ("Escbelen"). By this affidavit, I verify that Lhe factual

assertions relating to the October 30, 2001, conference call with Dana Flip of Qwest, 111 which I

was involved, that axe contained Lm the letter ilea today by I. Jeffery Oxley in this proceeding on

behalf of Eschelon, are 0'LLe and correct statements to the best of my knowledge.

When Ms. Filip sa.1c1 that she would devote all of her emerges to ensumlg that Audrey

M<:Kenney of Qwest succeeded Lm her objectives, the context and her Angy manner were clear

that she: was t:nreateuml8 us. The obj=*ct1ves were not positive objectives for Eschelon. It was a

( .

threat to do inanclal harm to Eschelon, and I took it s°nously

E2<;Hn31'r 20



*av

""1\

FURTHER AFFIANT SAYETH NOT. Darci teLLs -0fi clay of hay 2002

Robert PICKEHS

STATE OF MTNNES OTA )
) as

COUNTY OP HEL QPTN

SUBSCRBED AND SWORN TO before me tb.1s 1041 day of hay 200°  by Robert P1<:t<ens, #no
cemfres that the foregoing is true and correct to best of hrs krlawlecige and belief,

Witness my hand and off coal seal.
l /
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Notary Public 1

My COIILUllSS1OD. exolres .
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con.- ENTIAL 8ILLIMG SETTLEMENT AGREEIyKENT

This CorLI8dec1tial BiLLL¢15, Settlement Agreement ("Agre:rr1e.€1t"), dated October 30, 2001,

is between Qwest Corporafiocx ("Qwest") and Echelon Telecom, Inc. {"Es<:heior1") (coliecdvely

the "Parties") who hereby enter into this Confidential Billing Settlement Agreement with. read

to the followMgf

RE CITALS

Qwest is an incumbent local exchange provider operating iN 5/arioué states.

Eschelon is a compeddve local exchange pravidcr &'.8.t operate=-s Lm various states.
9

¢
1

r' .<x
\,_.

Qwest and Eé cklcloN are parties to intercomnncction ag:jé :m:rLt§,.c:<ecuted pursuant

to sections 25L and..252 of the federal Telecommunications Act of L996 (`.IAcF') and approved bY
.."' :x

ttie'appt'opr'i.ata state agencies referred tobzreLnu° r.cr as the"T.te:rcQn1'1e::C1cm Age-ments .
l1

I

r

Various bi.LLmg clsputes; inciuciing, but not linlitcé to, pricing and switched access

minutes, have arisen between..tb.e Panics under th.c.I.nt¢rcor1_ncction Acgiecmants arid applicable

tariffs rcgardmg interconnection services -and. tu1b1.Lnd.1ed. netwtzck elements, provided by ala

Party to the Qther (r:f:r11;cI to her-eina&er .as the `DispL1.tes").

3/1 attempt anally resolve tL'lc .Disputes and to é vchid clay .and costly

litigation, and for v`aLL1able ccmsig*_erai'Eon,- the Plriies volunwily enter into .this Agreement to

resolve fullythe Disputes.

CONFIDENTIAL BILLING SE L i.LEM_ENT AGREEMENT

QWest and Eschelon agree rd écsolve the Disputes as of the fate cf this Ag'rpe:n.cn.t as

» follows. In consfderaiicnz for Qs° s't's payment coEschelcm d<:s<:rQb<:d in this paragTaclb_, Eschclon

9
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2.

3

l

4.

5
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suits, appeals, petitions, debts, liens, contracts, agreements, promises, Liability, claims,

€T{P€F15€S,

9.

and all m2.r1.ner of action or actiori, cazues or cames of action f.rL law

asserted or

Luis Agresrncnt Lm any way relating to or arising out' of the Disputes.

LFfLL'1mal'ive defenses, offsets, demands, damages; lcssses, costs, Claire; 'or res'dLution, ad'

TUE Qt

Uz3Qw

I

The "terms and. conditions contained in this .Agreement shall ma-: to the benefit of,. and be

Me terms and conditions of this Agreement, including all

binding upon, the respective successors, affiliates and Lssigns of the Parties,

of this Agreement shall bind the Party;:s.

of any nature wb.atsoever, i r e d or corxtlngsnt, oven Qr u'L.'<nown, past and prcsenN

that could have harm assumed or could. be

s o r.*...§. 5 1 2 1 7 5

13 r t>~=r-Cli° {E3T

,4 4 1 .I
'Z * J. "1 83c» »Lon T; ' 7 CGE

asserted tkufnu8h the cite of the executloni of

3 9 3 3 9 5 ? i ? 8

Fac 8 leading in no the Sf'w11 t1g

LMC

J under SfEI;H.LS,

T-nu

*au

or Lu equity

IQ addition,

9 . 0 8 3 / G I  Z

r

r"
l*-.583 7

I
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r
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LO. Each Parry hereby covenants and warrants that it 'aaé not aSsigned or transfacrcdtq any .-

person Any clai£1, or porionof any claim which is rcleaei or discharged by thus. I

AgreeMent.

1 1. T1i¢ Parties exurcssly age: that trey v/ill-keep the .substance of the névociations and or

conditions of' the settferment and. the terms ofénibstance of Ag:=:meNt.st.r{ctly confxdeotialz

Excel C for purposes of €&0rcM8 this Agreement, the Parties further ag;-eethat they will

not cbrzUnusicaee (orally or in wn'ting) or in any way disclose ti-ic substance: of

riegoliations and/or conditions of the seiklement and the. terms or substance of the

Agccmcnt to .any pcfson, judicial or ad.mi.n.isu'ative agency or body, busmcss, entity or

association or anyone else for an reason whatsoever, wfthouc the prior express w'nrterL

3

l
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cxccuMve busmcss c5cd1U 0Q process to. acnircss

2002. Esclnclon will rely solely on &ac mechanizcci process.

A.s part of tl'Li.s Agreement, the Parties agree that the July 3, 2001 lector &orrl Audrey McI€e»;ncy

to Richard A

LziLc&.ATA toll Mic will be part of 81: .mc.<:he.r1L2'.» ::l records. Cot:

N'ov:IT1be1' 8

identify cpcratiomal issues, if my

to Eschclou wiihbim Ev;

t ime payment to Eschclon fn the wmmt ofS1.344 EDJLILQQ.

E.-L€"IS
L. :

L....Jpg rr=:4 '*8»-ui

to the waiver and Iclaase ciescribcd Lu puagraphs 7 Ana 5 below

Escimelon agrees no convert to the m hmizsd process

r
" O i l .

Srruiril,

The curt cut tlmual

Re'

(S) buskin:ss days of Lhe ex:<:LL&on oE£'\_£s Agcecnent.

Scams of Switched Access M.L1LLt=s €porTi..*'1;,,

_ '... Y

As part or Up mcchamzcd oroccss

and mechwlzcd roc° ss:s will be run in parallel ro

; J " " u u

my disputes rslaied. to swxtchad access Lssues.

» __;-~.*

} b J . I 3 + - F 1

Lb: Pawns agree to use lbs

Qs=st wit wire that

icy rsccivMg access records cm

r l1 |-

=p1€:1g wi&1 January L_

I
Elle Qwest ca_Ti--ci

is terr'§.Lu.3tcd and that all.

Qwest will m e a one-

av

sum ofmcmey

m07/.812 1" f i r-
F SC.:

LCTIOGT

.F

o8_li5a_tions stated therm l:LaVc been saflsiccl. Putihcf, Eschclon aggces to deliver to Qwest

rzporfs, work-papers, or other documents related to the audit proc'*ss ciescrfbed in that letter..
-;

Escbclou wi.l.1.c.ertify to Qwest W1'Ebj_f1 10 days or' execution of.t*:Lf= A ¢=-.cement that it has .

delivered Lo .Q.wcst.'al1 reports, work pitiers, or other d.oc\,u:n.eac3.(o:igi4aLs and topics) u required

.By this Ag;-::mct:LL If Eschclon violates this Provision of Llmfé Agra° MecLt in shall bea TD3_ccTl3l

breach of this Agreement. Regardless, the Parties andthcir a1c':18 or <:orL<uJ.cL'1ts sb3LLtI':a.t such

Lnformaion as confidential Md subject to Rule of Evidcncé 408

8 ; For valuable consi.dcratic>o.to be paid by Qwest Ea Escbelon as provided Lo pa.ralg:caph 5

above, Eschclcm hereby rcleueé and forever diéchargcs Qwest and its associates., owners,

stockholders, predecessors, successors, ascots, directors, o§.F1c:rs, oar*~3.ers,~er:Lgloy¢=s,

.rcprese:Ltatives`, cmpLoyc:s Qr =%Hates, employees of parents, errmloyces of szibsiclxartes,

n
\

s .

a_f'iliatcs, parents, subsidiaries, Lrmsurancc canicrs. bou.cLk\.g cocnpanias Md attomcys, lam Lay

7

7

all
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consent oF the other Porky unless compeLled to do so by Law

this ccmidentiaiify provision is

that this Agreement and negotf aQo1:l5,

Paribas fuifher agree that a

subject to the PQLLIF: 408 of Mc Paul°s of Evidemcc,

mated ally harm the other Party in a m=nnef which cazmoc be compensated by monetary

been met.

damages, aucithxa. Lm the

T.n.tl'1e even: either Party has a legal obligation which :qui-:=s disclosure of the reMs and.

conditions Of thisAgreement, Ana Partyhaving the obligation shall Lruruediately notify the

other PaNgs in wriMmg of the name, scope and source ofsucb.obliga.tioi1.so as to enable'

protect Lhe.confi.dcotiali.i:y provided to; Lo- this Agreement.

Tb.: other Party, at its option, to ta.\<e.such- action as m.ay be legally permissible so 4-9 to

notice under this paragaph.sEéL1 be provided'totl1c.otbe.r Patty, whenever possible.

This AgreeMent constitutes-che erilire agreement heM:eh the Parties arid can only be

changed in a writing or writings executed by body of the Publics; Each. of the Part1es

r* v
'31 . °-A Q

forever waives all right to assert that this Agreement was a

fact.

32 8=9 2,?3
Pr0m-Q---

»

A J 2 i

8V€[L[ of

breackw of

an essential element oms Araeznent,

such breach. the nrercaUiizs for 2.11 mjunctlon nay:

Lhe <:c5n.t1d_c:niiL1it8/ pcovisicns of this Agrsemeat will

¢-np .._* * .- r-f-,q1_,r
t . : :C . LGF# f__F \»-..ILJ.L&

and all L8-mars p18

at the fader-J and state level.

3933983 *Ru

m f
L .

At least ten days acfvmee

result of a mistake Lm Law Grin

ca these two matters, 5h3LL be

It is expressly agreed Mai

I-0 i3

The Parties agree

9w 00w812

I

r

I
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I
J upon the Parties hereto as if€he Lnvalidatecl provision

remainder of L*:1e Agreement shall remain in Eul'l force and

If any provision of thi-s Agrscmcut should. be declared to be Imenforccabie by any

This Agreement shall be interpreted and construed in accordance with the laws ofLh<:

The Parties have entered -into this Agreement defier couferzfng with legal counsel.

State of Colorado, and s1181 nos be interpreted

adrnfmistrativc égcncy_ court flaw, or other lTLI_louna1 of conzpetcatjurisdiction the

Agreement except 25 expressly prcmded harem.

8? '32 ?9._.l£ 512

Cram-Q'tE'<§3T

,  4 -
J \J * ¢ . : " 3 C ?1~L(IJ1'l TJ T COM. INC

in favor or ag=5~1t any Paziy to L'ELis

3]33.35?i.78

war° act part of tins A@;:eeel1t.

3 4 6 , and shall be binding

I-UJ.

Ar
an

1

s PGll]/(Hz

@0;@

~, Any <:1>f7.r1, coutrovzrsy or dimutebeWcen 81: Parties in co1'1cctLo:1 width tbmis Agreement,

shall be' resolved by privet: and :onidentié l ac.=bit:'atf.Qo conciucteci By a single mbuaLoI
/' ._I

engaged in the practice of law, guider the then .current rules of the Ar1'1erica11 Arbirratlon

Association. The F¢i¢1- Abiupmn Act, 9u.s.c.. §§ 1-L6, not state law shall govern
-

the arbitability of all cisputcs, The arbitrator shall Only have ni1e..au;h6rity.to -cleterrnin;

-breach of this Agreement,but shall not have the authority to awardpunitive damages.

The arbitrator's decision shall banal ind binding and may be entered in any court

having jurisdiction thercoi Each Part3y..shaL1 bear itS own c656 and attorneys' .fees and

1

shall share eq_Lg.].ly.in the fews and expenses of the arbitrator.

1 .

i ...

a
18. The Parties ackmowlcd8e and age: that Lb.*y have kegitimav diwuteé  about e billing.

and provisioning issues and. that the rcsoliltion reached in this Ag 8sment represents a

\

.17

5
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This Agfeemcnt may be executed in counterpa'Ls and by Facsimile.

comp mtnise ofLhe PeWL:s' pp>sLcions.

Lssucs contained in this Agrecmaczt Carmon 'oh used agmnit

)t**»-t
-~Ji-'°>-»

-134
r _"\ i I 'r rm '{ll:.

- 1 1-
u..
l L 1

.* 1 9
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T h e r e f o r e ,  t h e  P l i e s  a g e :  t h a t  r e s o l u t i o n  o f  U m e

1
4 "-CC+l:l

lG 88.*3EF:.'?'3
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By:

Title:

A_g1-ccment to be executed as of this 3oT.b day of OcLobcr ZONAL

Esctmelon Operating Company

TUE

UI;LG;m

r
.•

WITNESS

91 33 :A SHE

F m * T51-EST

T8EREOF,

373 A 4 I 4
. . '3. _ ..

the ParTies have

:SC. - LO L ; 7 "C.0l=.'

caused

QWEST Cozpontion

3f]139.8 Fi?3

this

Title:

By:

Cctxidential Billing

186

8
5 Ll9»<>M

/I

' -au

7946

9.01Z/012

Scttifllcat

4
1
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l.3 The Parties, intending to be legally bound., have ex-cutecl this PA eieiztive as of
-October 30, 2001, in multiple couNterparts, eachofwllicb is deemed an original, beLt allot which
-shall constitute one and the same i.r1sTruMent.

L.2 This PA may be decided or altered 'only by written instrument executed by
authorized representatives of both Parties. Each of the Parties for=ver waives all right to assert
the. this Ageernent was' the result of 2. mistake in la-w or Lm fact.-

L l This PA shall be biding on Qwest and Eschelon ad each of theUi respective
successors and signs. ' .

The Parties have entered into enter this PA to facilitate and improve their business and
operational activ ities, agreements and relationships. Lm consicleraNon of the covenants,
agreements and promises containedbelow the Parties agree to rUe :allowing:

1. This PA is -catered into between the Parties based on. the followingconclitious, which HI:
a material part of this agreement:

This Purchase Agreement ("PA.") is made arms. entered frito by and 'between Eschelort
Telecom, Lnc.("Esche1or1"}. and Qwest Serv fc°  Corporation ("Qwest") (collectivcly,. the
"Parties") elective on the Bach day of October, 2001.

I

pT¢T -» -¢ 4-/\
LU _ , 49 ' _Q 480

Frmn-.wIHE3U?;I3¢a

J .a F J
1 .. -  ' r

Covniidential Purchase Avraement

.
t" ** -4 - F l\{4- *i L- h.  L.  - J

T;f:rn4»-.»\_|h-J\J-

3U33'88}l"8

Tm"4. \J

T-G43

4.

,aw

9002

r

I

1.4 -Unless tcrnlinafed as pr° o.vf.cicd. in section, Tb.: fe:T.=:. of this PA is &Qm January
.1,.2002 until December~31, 2002. This 'PA may be terminated dudn8 the term of the agreement
in the event of a material breach of the terms of tzhis~Agreerne11L 1.

1.5 ~If either Party's performance of this E-lA.or my obligatioN uncicr this PA;is
prcveritccl, restricted or interfered with by causes beyond such Parties' reasonable cOt1tro.l, .
iNcludingb.ut not linoitecl to. acts of God, Ere, explosion, vandalism which rcasooablc precautions
could riot protect against, storm or other sir'Ni1ar"occu.rrencc, any law, order, regulation direction,
action or request of any frit of federal,-state or local government,jor of any Civil or military . .

autholrit'y_ or by nationaleroergencies_ ihsurrcctions, note, wars, strike or work stoppage or .
'material vendor failures, or cable cuts,` then such Party shall be excused Erorn such perforrnance
on a day-to-day basis to the extent of such prevention, restriction or interference (a "Force .

Majeu.re"), . . ' . ' '.

.negoti.s.tian8 and/91: conditions of this PA, _a.oH guy. documents cxchMgcd. pursuanhto
1.6 Tbc Parties agree tbzf they will keep the terms .u'1dcoNd.itions, substance of the

. . .this PA
sUictly confidential.. The Parties furtliar Ag-:ee tlaat.tbey will not conimirNicate (orally or in
writing) or in any wa'y disclosetbe substance 'of the negotiations and the terms or substance of
this PA or any documents pursuant to this PA, to any person, judicial or ail-nh-wfstrative agency or
body, business, entity or association or anyone Clse for any reason.wb.atsoever, without tb.e prior
express written consent of the other Party uni`ess cornpel.led to do so bylaw or unless Eschelon
pursues an initial public ot8leri.ng, .and Theo only to the .extent that disclomire by Esclaelon is

r.

1

559092
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2. In consideratioN of the ag'ree:nent.1 and covenants set forth above, Qwest. agrees to .
purchase N'om; Eschelon; during the Term of this PA, S l .8 million iN carrier-related services
-("Services"), to-be paid ratably Svc business days of 'the last day of each m.ont.l:1, for the"
period January through December 2002. The payment described in this paragraph will. made so
long as Q'westd.etermincs that Escheion Ls performing consistent with this Agreement and is
providing satisfactory ServiceS. The Services may include, but are not Limited rd, Eschelon .
providing Qwest wi4l1 the following: analyses of carrier pricing by market and rnaclcet segment
and comparisons betweencarricrs, peer group laeochrnarking, including comparisons of
operational and FLnancia.l aggregate metrics of carriers, consuiUng services for Qwest's out-of-
region .CLEC operations on operational, Emanci.al.or other issues, special projects that may be

necessary to comply the requirements of  the Securities Act of  1933 or the Secrnitigg
Exchange Act of 1934. Lm the event Eschelon pursues an siNai public ofF~ring, it will: (l) hist
notify Qwest of  any obligation to disclose some or all of  this PA; (2) prov ide Qwest with an
opportunity to review and comment on Eschelon's proposed thsciosure of some or all of this PA,
and (3)apply for coniidentiai treatment of the PA. Lm addition to a potential public overing.
Esc felon may pursue private placement or other forms of invesnrnents Lm Eschelon or oneofits
subsidiaries or aE'fLl.iates. in the event that potential investors require Escheion to provide them
with information subject to this Confidentiality provisions Eschelon Wiii: (l) inst notify Qwest Qs
any obligation to disclose some or all of the coruidential information, (2) provide Qwest with-an
opportunity to rev iew and comment on Eschelonls proposed disclosure of some or all of the
confidential information, and (3) require the other party to sign a non-disclosure agreement
before providing the cooiidentiai information.. It is expressly agreed that this con.f8.dentialiry.
provision is an essential element at this PA and negotiations, and all rnatters related to these
rnatters,.shal] be subject to.RUle 408 of the Rules at' Evidence, at the federal and state level. In
the event either Party has a legal obligation which requires disclosure of the terms and conditions-
of teLLs Agreement, the Party- having the obligation shall immediately notify the other Party in
Writing of the nature, scope and source of such obligation so as to enable the other Parry, at its
option, to take such action as may' be legally permissible so as to protect the conidentialiry
provided for Lo this Agreement; At least ten days advance notice under this paragraph shall.be .
provided to the other..party, whenever possible; .As noted previously, it la antieipatedMat the
Parties shall exchange conf idential information (i.e. most i i lcely that Qwest wil l ldeliver to
Esc felon coMa~enNd Lriformation) in perMmMg the obligations con ned in this Agreement.
The Party reeeivMg such conhdenNei information C eeeivmg P.&W ") shal l  t reat.  men
hornmtion as it would treat its own confidential' MonnaNon. In addition, Me-ReceivMg POW
shal l  not  disclose the conidenNd MormaUon outside i ts company and My. Mth- those
-employees have a need to Mow. The Receiv ing Party shal l  not copy such eohhdentiai
inforrriation without the written consent of the. other Party. In addiNon; the Reeei¢m°  shall
returnthe conhdentiai MaraNon of. the other Party won demand of sucli.Party. -

1.7 ,Neither Party will present itself as representing or jointly marketing services with
the other, or market its ser=.¢ices.usi.ng the name of the other Peciywjthout the prior written
eonsent of the other Party.

LB . This PA shallbe irxterpréced and construed Lm accordance with :he laws of the
Stat: of' Colorado and shall not be interprgteci in favor or against any Party ca this Agreement.

i irz
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rcqucstcci on an ad hoc .oa.s1s, n\onL¥1ly consultative rn:eti-r1gs with lam Fschclon cxccLLtLves. and
other consulting services rc2=TdLI1g Qs=st's products aad'nroc=sse.s- LncL1.1ci.L1.g but not lLnllc& co
Change Ma.na<zcment functions. .

2 . i 'Ume Parties vviLi resolve any disputes under this A-8::--rnenc pursuant no the

Escalation Procedures established by Tb.: Parties. Any caLm, conroversv or dispute between the
Parties Lm connection with this Ageeaedt shall be resolved by private and confidential
arbitration conducted by a single arbitrator engaged in the pracdc= of law, under the then cLLfTer1t
rules of the American A.rbiL*ation Association. The Federal Afoiwatioti Act, 9 U.S.C. §§ 1-16,
not state law, shall govern. the arbitrability of all disputes. The arbitrator silaLi oozy have the
authority to detecrnirie breach otlthis Az.reertient, but shall not have the authority to award
punitive carriages. The afoiUatoCs decision shall be fudaiand binding and.may be entered in any
court having jurisdictionther-eo E
shall share equally in the Eyes -and expenses of the arbitrator.

. - -. - . . - -» . ' ecru3. A.S Part of the Scrvlces ciescnoea herc; Lt Ls antlclpaied tl'L=c :I paMpas w11l x h Ge

.as a material

: la nm of this PA., unless otherwise :quested by QWest Cr an aFiliat:, and out of an

rA '\Jo.

Glilfnrn

Jo r .~» r;~=: .sf a
r ' :1 1 r **rm 4.:.\1

Each Parry shall bear its own costs ad attorneys' fees aaci

;>4H~»uw QU*
1813951
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A.S
confidential and proprietary information. Specifically., it is arit?cipat:d.tb.=-t Qwest shall provide
coufldiotial and proprietary, .and sensitive information to Eschclon. Ac;c.ord,i.n.g'iy,

emf q . abundance
of cautiOn that Eschelon not m.iSLLse (intentional or by mistake) mob iriforrnation, Esclielon .
agrees,- d.u.rin.g the term of this PA. co refrain- item initiating or pardcipati.r1g ii any proceeding

to Qwc.st's or.its affiliates `
. of the TelecornI:iu:Licatioo.S-.¢ict .of 1996, including

Pm p I i.ndica.tor/assuru.ce
f w help Qwestwvitti,

including but not limited to, its business process, products and. operations, Esclielon. sHai..Wben

requested by Qwest Lei a manner suitable to'-Qwest (sub stiorively). TI addition upon request by
Qw.cst, Eschelon. with wir.bd:1.w or dismiss ekiSting proceedings..

(regulatory, juaieaal arbritradon, or legislative) where Qwest interests may be implicated,
Loclucling but not lifnitcd to, formal and informal proceedings related .
effort -to obtain relief pursuant to section 27 l
but not ljntited no, Change Management Process work§laops,.perfonneoee
dockets and cost dockets. Notw'ithstandLi.ng the foregoing, since Esehelon; Will

requested By Qwestjile supporting testimony/pleadi.r1gs/conuoeots and testify wherever

day of October, 2001, by EschclOn and Qwest.Mads and entered into on the 3081
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Excerpt from Transcript, In iN Matter oft re Complaint of the Minnesota Department of
Commerce Against Qwest Corporation Regarding Unflea' Agreements, Minnesota Public
Utilities Commission Docket No. p-421/c-02-197, OAH Docket No. 6-2500-14782-2,
before Administrative Law Judge Klein (May. 1, ZO02).

aat

Testimony of Qwest witness Larry Brotherson:

21
22
23
24
25

Q
. "43

Thank you. That Was helpful. Page 7, starting with
line 16, which is a question about whether Qwest has
a process for reviewing agreements to assure

.compliance with the act, you've talked about a new
business practice. What was the old business

44

1

1 practice? ,
2  A l think it was an informal practice, much along the
3 r same lines, Out the intent is to establish a more

formal process around the -- around the steps.
5  Q Well, were you part of that process?
6  A No.
7  Q Do you know who was part of that process?
8  A l am aware that the -- some attorneys were involved
9 in some of these agreements. l'm aware that some of

10 the managers that were involved in some of these
l l agreements..
12 Q For each Particular agreement do you have any
13 knowledge as to who was involved in the old process? ,
14 . A No. . . .
15 Q For each of the agreements do you know whether there
16 was, infect, any process Used?
17. A. l'm not sure What the process that was used.
1 8  Q For any of the agreements have you seen any
19 . documents that would indicate that there was a
20 . process Used? . . .
21 A Well, cedainly they bear the signatures of certain..
22 managers within Qwest. At least one document
23 indicated a stamp from one of the lawyers in the law
24. depadmentjwhich would -- with a signature, which
25 would indicate that one of the lawyers in the law ,

4

1

1

2

3

Q
A

- . 45

department viewed that document; Beyond that, no.
Was there 3 date next to that signature?
Same of the signatures carry.

EXHIBIT 22
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5
6
7
8
9

10
11
to
13
14
15
16
17
18
19
20
21
22,2

24
25 TQ

2
3
4
5
6
7
8
9

10
TI
12
13
14
15
16
1_7
18
19
20
21
22

A
O

A
Q
A

Q

A
Q

A
Q

A
Q
A

Q

A
Q

The signature of the lawyer that you referred to,
was there a date next to his or her signature?
l don't recall.
is it possible that that lawyer reviewed that

document before it was finalized?
l can't speak to the -- what the lawyer reviewed.
is it possible?
That theyWould have approved it before it was in

final form? l don't Know, _
It's possible that no process was used at all, other

than the person who was signing the contract; isn't
that correct?
l don't believe that's correct.
Why? 1
Well, l don't believe the lawyer would have approved

and signed the document if it was not in final form.
But to your point, it is possible. But my
experience would say that they would havelput their
signature on a document.that was a final form and
not someth.ing that did not represent what if was
that they were approving.
So if the lawyer signed the document, in your

46
opinion the lawyer would have reviewed the document
and approved it at that point; correct? '
'Based on my e_xperience, yes. .
Based upon your experience then that -- it appears

that the document does not go through any further
process after it's been approved by the lawyer and
signed by the parties? ..
l can't say one way or the other on that. . . .
So it is possible then that a lawyer takes a look at
the agreement, Mai<es sure that all of the Particular .
paragraphs are in order, the language is proper, the
intent of the parties is.set forth,.that the proper
parties have signed the agreement, it's good to go,
and'then gives an okeydokey on.it, correct; that's
possible? .
That's possible.
All right. but you're talking here about .a process

by which someone now reviews that document to see Ir
it has to go through another process which is being
ilea with one or more state commissions, and .
there's nothing that you've reviewed to indicate
that any of these agreements ever went through that

8.w
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23
24
25

A
process; correct?
l'm not familiar with the process that the documents

go through. So i have no opinion on what those

47

4

*
1

:

1 steps are, that's correct.
2 Q And you've set forth what the new process is going
3 to be, but you have no idea what that process will
4 Oh; is that correct?
5  A l've set forth what the steps are that l understand
6 to Oh the new process.
7  Q AH right. Well, let's go through that. All
8 material agreement terms vvili Pa submitted to a
9 committee comprised or representatives at the

10 executive director level or above; What is the
11 executive director level or above?
12  A That would be one leveler more above the level of
13 . director --
1 4 0 Okay. For your division --
ws" A -- which would be --
16 Q -- who is your director?
17  A l wouldbe a director in wholesale.
18 Q So one step above you in your chain would be?
19 .A One. step or above would began H.ult or Audrey
20 McKenney.
21 And you're wholesale?
22 .And l'm wholesale. ..
23 Now, also then -- Well, let's back up, Then you .
24 would expect either Mr. Hull or Ms. McKenney .then to
25 be part of this committee? .

Q
A
Q

48

\

I

1 A' If it dealt with a document involving that
2 Organization. . . . .
3  Q Well, we're dealing with wholesale agreements,"
4 agreements between Qwest and CLECS, interconnection-
5 agreements, or being reviewed to serif it is an
6 interconnection agreement.- ils there. any .other
7 division that would be .handling this other than
8 . wholesale?". .
9 'A . For an agreement involving in-region wholesale _

10. services, no. . . . .
11. Q And.the 11 agreements we're talking about, are those
12 all in-region wholesale agreements?
13 They all have wholesale elements in them, to my
14 recollection. l don't know if everything in the

A



1 5
16
17
18
19
20
21
22
23
24
25

Q

Q

A
Q

A

agreement is -- involves wholesale.
Well, your understanding of what these agreements

are, your understanding what of the process will Oh,
it Qwest were to do this all over again under the
new process, would you understand that each of these
agreements then would go through this commideef?
That would Oe my understanding
And, therefore, would Mr. Hull or Ms. McKenney be a

part of that committee, given these agreements?
They would not necessariiy Oe a member of that

committee. would not designate the articular

avi

I

1.
2
3
4
5
6
7
8
9
10
11

A
Q
A
Q
A
O

.J

A
Q

12
13
14
15 .
16
17
18
19
20
21
22
23
24
25

49
member of the committee. If this were an Issue
involving service, it may be'an executive director
level or above dealing with service iSsues. If it
Were order processing' or systems, it may be an
executive director or above dealing with systems

1 'issues. l think it.would turn, in part, on what the
j' issue was. ..

If it Were a services issue, who.would be the
executive director level for that committee? .

Perhaps Ms. Filip.
And above her?
Mr. Martin.
And above him? .
Mr. Mohebbi or Mr. Nacchio. . -
Then we. move tithe legal affairs division. Now,

who would be the executive director level from legal
affairs?
l don't know. . .

.- Do you know anyone in legal affairs that wouldfhave
the title that's'equivalent to-the people that
you've already discussed? . . .
l know attorneys.who would' carry that level. l

don't know which of them would be involved on this-.
committee. .

A

Q Can you give me two orthree7

A
Q

.

\
m..

1
2
3
4
5.

6
A
Q

-. 50
Mr. Gallegos, Mr. Hoffman, Ms. Mosier. .
Okay. Thank you, Public polioyj Can we -- Can we

name some people that would Pe at that level in that
division?

can't think of anyone offhand.
Where does Mr. CorPetto come into place?

4
1
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8

9

10
1 1
12
13

14
15
16
17
18
19
20
21
22
23~
24
25

A
Q
A
Q
A
Q

A
Q
A

Q
A
Q
A
Q

A
Q

Mr Corbetta7
Corbet. l apologize.
He works in the law department.
Which law department
Qwest law department.
is that legal affairs? Is that policy and law

regulatory? What is that?
I believe it's legal affairs.
And Ms. Kornetfel?
She works in the same organization as Mr. Corbetta,

Ms. Korneffel
Are they at the eXecutive director level or above?
l don't know their titles.
The wholesale business development section.
Yes. .
Who would Oe at the executive director level or `

above?
Ms, Audrey McKennev1
Well, there seems to be some overlap then. So-

9
a

2

1

All riM...Wlwoiesaie service delivery, who would be

»

A

51
1 apparently Ms. McKinney is involved in many of these
2 divisions or at least more than one. Whi<:h~of these
3 divisions does she participate in?
4  A She would be wholesale business development.
5  Q ..Okay. But you 'also said that 'T Is that,the
6 division you're.in then?
7 A" .Yes.
8 Q .
9 at the executive director level?
10 A . l believe that's Ms. Dana Filip.
1.1. Q And above Ms. Filip?
.12 A . Mr. Gordon M.artin.
13 Q And above Mr. Martin? .
14  A Mr. Mohebbi. .
15- Q And above Mr. Mohebbi?-
16 A .Mr. Nacchio.. .
17 Q Again, ̀ you seem to be comingup with the same name
18~ in several of these. Maybe l'm wrong.. Did you
19 mention Mr.. Martin in two or three Of these? ' .
20 Mr. Martin' would-- Mr. Gordon Martin.would be the
21 president of the wholesale organization. Reporting
22 to him would be Ms. McKenney, Ms. Filip, someone
23 from finance, 'someone from the business office, .
24 someone from various organizations within wholesale.
25 So Mr.IMartin could be the representative from

r
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1

2

3

4

5

6

7

8

9

A

A

A
Q

doru't know. .
BY MR. ALPERT: 1 W
Q And the reprocess is twat decision goirlg .to be

ere you aware as tO whether it would be public or
confidential?
Vm not_ think tort Would orobeOiy turn On the

mature of the decision."

A
Q

Q
A

CO

several of these; is that correct?
He could.
And Mr. Nacchiocould be a member of all of these;

correct?
He could. it's a hierarchy.
The policy and law regulatory division, who are we

dealing' with there at this level? ' .
That.would Oe Steve Davis' organization, and l'm not

familiar with all of the parties in that
organization.
. Steve Davis, Chuck Ward?
.Yes. - .
This new process it's going to have -- you're going

.to menjoriafize all decisions in writing, So l
assume, tike you indicated, the-current process has
no such.memorialization; correct? f'll rephrase it.
is it fair to say the new (sic) process, as far as
you know, does not have any Written memoriafization
built into it?

. . . SO
question, if you're asking did the old.pr.dcess
memorialize all decisions, can't answer that. l

first.

JUDGE KLEIN: Counsel, dO you mean iN
new process or the old process?

MR. ALPERT; l said the old process

JUOGE KLEiN: Yes. ' .
T-HE WITNESS: off understand the

52
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Dana L. Filip
Senior Vice President
.Wholesale Customer Service Operations
Qwest Corporation
.555 17th Street, 22nd Floor
Denver,CO 80202

April 5. 200 I

Attdrey' McKinney
Vice President -
Wholesale Matrkets Finance
Qwest Corporation
sol Califoruiet Street, Room2350

Denver-" co..80707

Re: lmplem.ent.ziti..on Plan, conf dential/subjeqt toRule 408

.4

-1

(vial US. /WMI and Omni/)

(aM US. MCM! cm emfzf/)

,
3\

3- .- t Q
QH'*{1llr»

§88883® §

a
a

9

1

Mt

r

Dear Ms. F115 and Ms.1McKenney

Next week. myself and several members of my management team » vil.l...be"meeti=Ngj with
Dana Filip and heroolleagties tOdiscuss.Qwest's.draft ofoLir lmplertzentatioh Plan and to disenss.
Qwest'.slFebrLiary§ 200l..Repon Ca'rd." As your know, 'our agreement Calls for its to FinaQIize. the
ImplementatiOn Plan by. April 30, 2001.. At"otLr last meeting in Denver, Ms; Filip committed to

providilv l a draft of the [mplernentatio.ci Plan to. EschelOn-by L\/larch l5. Eschelom received the.
Draft Plan oN.l\f larch 26..As David Ktinde expiained to Dana tliefollowinfiday. the Draft PlaN is
silent on inanylcritical issues. Dance aclgnowledgjecl those concerns aNdindicated that 'she could
address some otl.Our concerns `but that many: Qt' them- Would .need to be addressed by Audrey~and.

her team: . . .

!

. I am vriting no sec outpour v iew of what the -Implementation Piaryneeds to accomplish..
I-lol.l0w.i(14lthat; I sec ouL.the principal' discrete items that Qwest' and Esc felon_-need. to-resblve to
do so. 1 askthat you both ceviewlmy List o'f items` and divide- the respoqsibiiity' For responding to

me on' the items between you. .

\

* REDACTED *

\.
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Ms. Filip and Ms. Mciienney
April 5, 200.1
Page 2
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Ms Film and Ms. Mcliermey
April 5. 2001
Page 3

REDACTED
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M; F.l.p and 1/[3 Lv1cl<."nne/

marl 5 2001

Page .

* REDACTED *

r

9
1

I

I

I

»..a

Inttzrcotmection Agreements |

Our lnterconnectton agreements with Qwest are in or near -verqreen status. Esclte OG
had songlmt to have new interconnection agreements with Q»veSt instead of an Implementation

Plan, bu( settled for a Plan that would adar-ss l'io» v »» °  ar to neqottate interconnection
agreements The DraiN Plan is silent nm thi-s. in theory, Esclaelon can either sl'l1p°
interconnection ogre°ments throngs participation 'n SGAT proceedings or we can attempt to
negotiate agreements with Quest as d°sired by Qwest. Esclnelon has attempted 'o ne8ottate look
cutover lanctiage with Qwest Qwestls response is that it will not negotiate loop cutover
language - Esc felon mast accept wliatei/-r pr:)c°ss Qwest decides `upon. Tillis is ttnacc-ptable
Either the lmplementanon Plan must d°al stibstantively man th- interconnectiow agr-'errt=nt

process Jr Esclielon m.ist participat- in SGAT proceedings.
v

- r "\ I (" k' L C re; !̀ 1IVf\ I nm n n x n  n \ \I n-; I:ar*c:rr:»1.u IR 7 "TR- '. '1I l
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MS. Film) and MS. McKexw1@Y

REDACTED

I

4

»

I

Siltcepely,

Richard A. Smith .
Presider and Chief Operating Ufficec

Esc felon Telecom. Ir¢c. ' -
(6.l2).436-6626 _
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¢L1.J.€.I'3/ L/IcKen.1ey
VLCE Pres1d°nt
Who Les l i e  Man<=ts  F lnan<:°
Q w e s t  C o r p o r a t i o n

13.1 California Street, Room 2350
Denver CO 30202

(vzcz email and U S .4211

DanaL. Fmp
Senior Vice Presldent
Whoresa1° Customer Service Operations
Qwest Corporation
535 17th-Street 22nd Floor
Denver, CO 80202

(we ema! and US .*/fcuf

1

Re: May 2, 2001 Conference Call CONFIDENTIAL/SUBJECT TO RULE ma

Dear Audrey and Dana,

Here are my minutes of our call the morning of May 2"° Audrey, Dana and Laurie
Komeffel were on the call for Qwest. Myself, Dave Kuncle, Jeff Oxley and for a few Minutes,
Bill Mark°rt wet on the call for Eschelon. Please let me know L" my minutes are Lnacqprane or
incomplete

* REDACTED *

|

1 '
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Ms. McKen.ney and Ms. Filip
.April 23, 2001
Page 2

.9
¢

REDACTED
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E
L L 19 CGLIMDENTIAL SUBJECT TO RULE 403

I ' .ii.L r r

/is A-K*=nn¢/ aid N.:
Aper 23 "00 l
Page I

*REDACTED*

v i Escheion 5 Pamcipnuon Ia SG_T Dlscussnns

Jeff explained ,knar Karen Chanson mad said and had not said d..r1.n8 drscessrons of
Qwest s SGAT at a pre-271 apphcahon workshop Ln Denver Jet' stated that Esc felon had not
taxer any action opposing Qwest s efforts to get 27L approval. Lame agreed that she would
arrange a conference call w1tr1 Jeff and Karen and someone from Qw='st who had been at the

rn-'etung to dlscuss Karen J partrcrpanon in than meeting and Ln surular future rneetlngs

I

Sec°rely g
v

I l

Richard A. Warmth
President and Ch.ef Operating Officer
Eschelon Telecom, Inc.
(612) 436-6626
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Settlement Agreement
:E

This Settlement Agreement (this "Agreement") is dated March l, 2002 (the
" Effective Date"), and is between Qwest Corporation, a Colorado corporation ("Owest"), and
Eschelon Telecom, Lnc., a Delaware corporation ("Esclielon"). Qwest and Esctielon are referred
to collectively as the "Parties" and individually as the "Party."

Whereas, Qwest is an incumbent local exchange carrier operating in the states of
Arizona Colorado, Idaho, Iowa, Minnesota, Montana, Nebraska, New Mexico, North Dakota,
OregOn, South Dakota, Utah, Washington, and Wyoming,

Whereas, Esc felon is a competitive local exchange carrier operating in the states
of Arizona, Colorado, Minnesota, Oregon, Utah, and Washington, as well as Nevada, .

Whereas, each of the Parties seeks to avoid delay and costly litigation and to
resolve certain issues in dispute. -

Qwest and Esc felon therefore agree as follows:

Definitions. When used in this'Agreement, the following terms have the1.
following meanings: 9

1

.F

I

" \ " Act" means the Telecommunications Act of 1996.

"CABS" means carrier access billing system.

"Claims" means, individually and collectively, each and every claim, action, .
causes of action, suit, demand, damage, judgment, execution, cost, expense, liability,
controversy, setoff, omission, and.loss of any kind whatsoever, whether known or unknown, -
whether Io law or in. equity, including any related interest expenses that may have accrued
connection therewith, from the beginning of time through February 28, 2002, that Eschelon or
Qwest has, had or may have against the other Party arising out of the Disputes through February
28, 2002. . .

"Disputes" means, for thetirne period. through February 28,.2002: (l) disputes
concerning service credits, (2) disputes concerning consulting and network-related services
provided by Escheion to Qwest, (3) CABS disputes concerning switched access minutes fuse,
(4) disputes concerning payment ofUNE-E line and UNE-E Non-Recurring Charge credits, and
(5) disputes concerning Escheton's claims of anti-competitive conduct and unfair competition.

"interconnection Agreement" means the interconnection agreements and all
amendments thereto filed with the PUC in each state in which Esctielon obtains services and
facilities Nom Qwest. -

"PUT" means state public utility commission.

03/01/0'2 2:33 PM
Settlement Agreement
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"Terminated A<1Teements" has the meaning set forth in paragraph 3(b) below.

" _-E".means Unbunciled Network Element - Echelon, product purchased
by Esctleion under its Lnterconnection Agreement, as amended in November ot`2000 and July
and August 0f2001.

r

means Unbundled Network Element Platform.

7 Release of Clailns. (a) For valuable consideration to be paid by Qwest to
Esc felon as provided in Paragraph 3(a) below, Esc felon hereby fully waives, releases, acquits,
and discharges Qwest and its associates, owners, stocl<.holders, successors, assigns, partners,
parents, insurance can-iers, bonding companies, affiliates and subsidiaries, and each of their
respective directors, officers agents, employees and representatives from any and all Claims
arising out of the Disputes through February 28, 2002.

. . Tb) In consitierationOf the waiver and release described Lm Paragraph 2(a)
above Qwest hereby fU.l1y.waives, releases, acquits, and discharges Eschelon and its associates,
owners, Stockholders, successors, assigns, partners, parents, insurance carriers, bonding .
cornparUes, affiliates and subsidiaries, and each of the irrespective directors, officers,lagents.,
employees and represerxtarives Erorn any aricl all Claims arising out of the Disputes through

February 28, 2002. .

r

Actions to be Taken." The Parties shall undertake the following actions:

_ .(a) . On the Effective Date, Qwest shall previde payment, Lisitvg credits,
to EschelCn in an arnotinl equal to' 87,912,000, with offsets aS follqwsz (i) apply 56,380,900 . _
agairist UNE4E charges and associated charges that are riot d.isputed'by the Parties as of February
28, 2002, and (ji) apply arid credit 51,582,000 -4 whichsum represents 57,91-2,090 less .
$5,380,000 - against all currentand Minn-disputed invoices that are-payable by Eschelon to

Qwest..Eschel0n.st1all determine hold the.offset.arr1ouhts in each of clauses (i)-.and (ii) will be- .
applied and shall so designate in writing to .Qwest witbMten days of the Effective Date..

3

lb) .
the following agreements ("Term_inated

For cOnvenient and-.varioué  reasons, the Plies hereby t.emj1iuate

AQTeements"), as. of the Effective Dater
a

I ( I ) .

<2)
(3)
(4)
(5)

. '
€ 4 .n <6>

17)
(8)

Feature Letter dated November 15., 2000= -
lrnplernentation Pla.n'Letter dated Novernber.l5, 2000, . . . . Q'
Escalation Orocedures -and Business solution letter dated November 15, 2000,
Confidential Purchase' Agreement dated Novernlper '1~5, 2000, ._ .
Confidential-Arnendrnent to Confidential/Trade Secret S.tipLlation- dated November 15,
2000, ` ._' '. . .
Third Amendment to Con.r'identiaVTrade Secret Agreement dated Inly 3, 2001 ,
Stattis of switched access minute reporting letter dated Idly 3, 2001, and
Irnplernentation Plan dated Idly 3 l, 2001/August 1, 2001.

03/01/0'2 2:33 pM
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, a

- (c) Attachment 3 to the lrnplernentation Plan dated July 31,
2001/August 1. 2001 relating to UNE-E will continue to bind the Parties unless the Parties ages
otherwise in a writing executed by both Parties. Esc felon agrees that Qwest willlile this
Attachment 3 3 an amendment to .the Interconnection Agreement.

(d) The Billing/Usage letter dated November 15, 2000 will be
terminated when the Parties agree. the manual process is terminated and Esc felon moves to the
mechanized process described in Paragraph 3(g).below. -

(e) .. Qwest shall make the.U'NE-E offering and existing business
processes related to the UNE-t offering available toEschelon tMougN the current tem of the
Interconnection Agreement Amendment Terms dated November 13, 2000.

. (O . Within ten days of the Effective Date, the Parties shall form a joint
team. The purpose of the joint team shall be to develop a mutually acceptable plan (the "Plan) to
convert UNE-E lines to UNE - P; Qwestand Esc felon shall use best efforts to cooperate in
converting UNE-E lines to UNE-P in accordance with the Plan..

I
¢

a

J

r

.. (g). . Qwest and Esc felon .shall work closely together in moviNg

Esc felon from a manual to a mechanized process so that Esc felon Can bili.llor acc.ess'on UNE-P..
The Parties shall work closely for 60 days to validate working telephone numbers and 'associated
minutes of use,'.land will terminate the manuatproCess after these 60 daysWith the consent of- .
both Parties...If the parties are unable to agree on the date of the. terrr1i.nation of the manual .

process, then the Parties shall follow the procedures described in paragraph 8 below.

(h) Level? Escalation. Upon execution otl.ti'lis Agreement, ESpbelon'.s
February 8, -2002 request for a Level 8 escalation wi1l.be deemed permanently withdrawn..

- 41 Successors and Ptssiens..The terms and conditions contained in thus
Agreement shall Laure re) the benefit of and be binding upon,.tl1e.. respective successors, affiliates
and assigns of.thelPar'ti.es._ . .- ..

5.. AssignMent ofClaims.- No'PMy.has assigned or tr&sfened to my-p¢rson
any Claim, or portion of any Claim, released or.dischmged by Ms Agreement..

f

is subject to RUle 408 of the Federal Rules of Evidence, and similar rules

h

6. FiliNg of Agreement. The Parties agree that negotiation of this Agreement
at the state level.

No twvithstaodingthe foregoing, nothing in this Agreementshall prevent a Partyfrom asserting a
claim against the other Party tozenforce this Agreement and nothing herein shall bar a Party.&om.
tiling this Agreement as it deems necessary and appropriate in order to .comply with state or
federal law`, or Lm connection With alrelevant'legal or regulatory proceeding in which Qwest or .
Eschelon is a party. Qwest and Eschelon expressly contemplate that this Agreement will he ilea

| * _,

L

03/01/02 2:33 PM
Settlement Agreement
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with the PUCe in its region in states where Esc felon is certified and. has an interconnection
agreement.

7. Entire A2Teement; Amendments. This Agreement ConstiL'utes the entire
agreement between Ltie Parties. This Agreement can be amended or changed only in a wntmg or
writings executed by both of the Parties, except that this Agreement must not be amended or
modified in any way by electronic message or e-mail commtinications.

8. Dispute Resolution. Each Party reserves its rights to resort to all-
remedies, Lncluding seeking resolution by a PUC or a court, agency, arbitrator, Or regulatory
authority of competent jurisdiction.

be in writing and (a) served personally, in tilLich case delivery will be

p rep aid, return receipt requested,

r

. 9. Notices.. Except as otherwise provided in this Agreement, every notice or.
other communication to a Party required, permitted or contemplated Linder this Agreement must

deemed ro occur at the
time and on the day ofdelivery; (b) delivered by certified-mail or registered mail, postage

in which case delivery will be deemed to occur the day ft is
officially recorded by the U.S. Postal Service as delivered to. the intended recipient; Or (c) .
delivei'ed.by'next-day delivery to a U.S. address by recognizedovernight delivery service such as
FederalExpress, in which case delivery will be deemed to occur upon receipt. Upon prior
agreement of the Parties' designated recipients identified below, notice may also be. provided by
facsimile. Except as otherwise provided in this Agreement, every notice.or other c-ommunication
must be delivered using one of the alternatives mentioned in this paragraph and must be directed
to the applicable address indicated below or Such address
designated by giving written notice incompliance with this paragraph:

as the Party to be noticed has

If to Overt: If to Esc felon:

A»

i
'A ,

Qwest COrporation -

Attention: Genc':raLCouNsel .
1801 California Street, S\.Lite"S200
Denver, Colorado 80202 _
Tel' (303) 672-2700 .
Fax; (303) 295-7046

'legitimate disputes relatingto the issues d¢scribed in t:us Agreement,

EschelOn Telecom., Inc. .
.AtténiiOnz General Counsel
730'2"" Avenue, Suite .1200
lviinneapolis, MN 55402 .
Tel; (612) 436-6692
Fax: (612) 436-6792.

and tlrlat the resolutioN
.Tllerefore, the

i '
'\_".:

10. .No Waiver. The Parties agree that their entering into-this Agreement is
without prejudice to, and does not waive, any positions they may have taken previously, or may
take in the future,'i.n any legislative, regulatory, judicia.l, or other 'forum addressinéf any matters .
other than the Claims.` .

l l . No Admission. The -Parties acknowledge-and agree that they have .

SP . m
reached in this Agreement represents a tornpromise of the Parties positions.
Parties deny any wrongdoing or-liability and .expressly agree that resolution of the issues .

03/Q 1/02 2:33 PM
Settlement Agreement
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contarneci m ts Agreerrrrrc cannot be Ls=d aga.nst the order Party in any manner or in any
forum =xcept for claims related ro ore acnes of tins Agr8=rner1: .

12 Co¢n"er-part: This f~.g.r=:ement may o°  exec.1c-ci by f4:s1rrul°  and In
counterparts each of which Zs an o71E-na1 and dll of nkucn 'Ag° fhe: consutut: one and. the same

Lnstrument

EXECUTION PAGE FOLLOWS

r

1

m
I

I

I

I

r

03 OL 02 2:33 PM Settlement Agreement
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Counterpart E<¢cuc1ou Pigs

Settlement agreement

The .tncierstgned ar ex-ceung this Settlement Ag:-ernenc on the dar stated tn the
introductory clause

QwEST CORPORATION

By
Name: Dana 'Emf
Title: Senior Vic= Presmdcnt

I

g
'U

ESCHELON TELECOM, INC.

I
l

1/5By' / .I

Name; Clifford D Williams
Title. Ch.Lef Ex:cLc1ve Officer

I
I
I

I

I

OF 01 02 2:33 PM
Settlement Agreement
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Counterpart Execluon Page

S€TI]C'fll5.'Dt fé-,_3I'F"IW_*_11I

To: understggei .Ir-' ¢x» :LMg Le s S¢u:l¢m:r;c A g;c~ n~cL: Jr the date .Ttateu in the

mlroductory €L3._38

QWEST (_jop.pop8_T[jn

_, \ / -

Name. Dana 'Emf 1
Title' Sam Jr Vizc Pr=sicie:f

r

4
1

ESCHELON TELECOM, mc.

-,

\ By'
Name' CLo%brd D. Wllzarus
Tlth:: Chief Ex:cuL1v¢ Oiiccr

I
x
I

I

»

/4

4

v.
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Consolidated Application for Authority. to
Provide In-Region, IntérLATA Services in
Colorado Idaho, Iowa, Nebraska and North
Dakota

Lm the Matter of

TO:

Qwest Communications International, Inc.

COMMENTS OF
. . ESCHELON TELECOM, INC. .

IN OPPOSITION TOTHE CONSOLIDATED APPLICATION OF .
QWEST COMMUNICATIONS INTERNATIONAL INC

FOR AUTHORIIY TO PROVIDE IN-REGION, INIERLATA SERVICES IN
. COLORADO, IDAHO, lOWA, NEBRASKA AND. NORTH DAKOTA

The Commission

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

)
>
)
)
)
)
)
)

WC Docket No. 02-148

n

'Q
9

I
I

Karen L. Clayson

Eschel6n Te1ecom, Inc.
730 .'2.nd. Avenue South, Suite. 120.0
Minlneapo1is., MN' 55402.-2456.
(612) 436-6225

July 3, 2002
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in the Matter of

Consolidated Application for Autltonty to
Provide in-Region, InterdATA Services in
Colorado, idaho, Iowa, Nebraska and Norri
Dakota

TO:

Qwest CornmunicatioM Intern atioaal, Inc.

. COMMENTS OF.
. ESCI-IELON TELECOM, INC.
IN OPPOSITION TO THE CONSOLIDATED APPLICATION OF

QWEST COMMUNICATIONS INTERNATIONAL INC.
FOR AUTHORITY TO PROVIDEIN¥R1l_1 GION,-INTERLATA SERVICES IN

COLORADO, IDAHO, lOWA, NEBRASKA AND NORTH DAKOTA

The Commission

Before the .
FEDERAL COMMUNICATIQNS COMMISSION

Washington, DC 20554

)
)
)
)
)
>
)
)

WC Docket No. 02-148

9
as

Vu

I

Eschelon Telecom, INC; ("Eschelou")_subm.its these Cerements Lm response to the'Pederal

Cotnmunicatidns- Coi&nnission's .("PCC's") Public' Notice requesting . comments on the.-

App].icatiQ1:1
by

Qwest Communications International, inc.. l"Qw€sf") for authorization under

Section 271 of the Commurucatlons Act~to provide in-region, interlata service the states of

Colorado, Idaho, Iowa,Nebraska, and-North Dakota ("Qwest's Application"). Eschelof; believes

that at this time. would be premature even the problems with
approving Qwest's Application

.

Qwest's cbrnrnercial performance.

ABOUT ESCHELON

Eschelon was founded in. 1996. and is a rapidly-growing provider of integrated.vo1ce,

data, ad Internet services.

r

The company offers small and medium sized businesses

I.

in



telephone systems, DSL, Dedicated T-1

te1ec:ommumcat1ons and Internet products mcludmg local lines, long distance, business

employs more than 950 telecorrlmurricarions/Internet professionals and currently provides sorvlce

to more than 32,000 business customers in Arizona, Colorado, Minnesota, Oregon, Utah, and

Washington. Eschelon is certified in Idaho, Nebraska, and. New Mexico as well]

network to provide facilities-based local

collocations.

operates switches in Arizona, Colorado, Minnesota, Oregon, Utah, and Washington. In some

- . . . . 5Eschelon also orders .-P, -E -Star, or resale from Qwest to serve customers,

cases (particularly when a customer is located outside of the area served by Eschelon 's switch),

homes, and other small .to medium businesses.

are small to medium size businesses) To put Es.ehe1on's

business in context Eschelon- serves or bas served stores, offices, schools, churches,

l Eschelon is a reseller of the long distance services of a large interexchange carrier l"rxc"l.
'Z For more information about Eschelon, please visit Eschelon's web site an v~fww.eschelon.corn.
J Eschelon also provides service to customers in Nevada. Because Nevada is not within Qwest's territory, however,
Nevada is not discussed in these Corniness. In these Coinmenm, Eschelon provides examples frornseveral of the
stares in Qwest's territory in which Eschelon operates,not only Colorado. Generally, Qwest uses the same systems
and processes across 13 states. . .
4 Regarding -Esc felon ("U`NE-E") and UNE-Star, see discussion below regarding billing accuracy and
reporting.. . . .
s Eschelon often refers to customers and lines sewed through Eschelon's own switching facilities as
"On-Switch" and customers and lines served through UNE-E, UNE-P, or resale as "Off-Net,"

gymnasiums, libraries, museums, hospitals., clinics, warehouses, jails, florists, pizza delivery

shops, restaurants, coffee shops, bail'bonds offices, hair salons, automobile services, funeral

average of 'approximately 4 to 5 lines, Md Eschelon's Tl cu5ltomers subscriber an.av¢rage of

Eschelon started out as a reseller but, over the last two and .a half years, has built a

Eschelods target customers

EscheloN does not own its own fiber, it leases facilities. Eschelon owns and

. . 1 . 7_
access, network solutions, and Who hosting. Eschelou

exchange service u3M8 its own switches and

Esche1ou's- loop customers subscribe to an

Eschelcm Telecom, Inc.
CO/ID/IA/NF./ND .... July 3, 2002

av

"On-Net" or

"I

:

E



approximately 16 access line equivalents.

suburb of Lafayette, as far south as Colorado Springs, and as far west as Golden. Looking at a

moo of Colorado shows that this

I .downtown, urban areas. In Colorado), LOT example, Esc felon has customers Lm Denver's nortllem

user. Eschelon has engaged a vendor to work with Qwest to implement E/IA-Electronic Data

metropolitan areas.

lnterchqange ("EDI"), but that effort is in the early stages.

customers

Local Exchange Carrier ("CLEC") wholesale customer.

Es<:he1Qn

Qwest ha indicated. to Eschelon that Eschelon is. Qwest's second largest Competitive

in Portland

is an interconnect Meciiated Access

For example, in Oregon, Eschelon is expanding Eom serving business

lb serving them

covers a broad are2.. Escheion has expanded beyond the larger

in the Eugene

Eschelou's customers are not located only in the

and S aler

4'HSIA")~Graphical

Eschelom Telecom, Inc.

com;ofwni8/nD -- July 3, 2002

areas 3.5 well.

User

l

Interface ("GUI")

8 8

9
1

. r

I

Qwest 'needs to improve its. commercial. performance in the local market before 'entedng

II. OWESTS COMMERCIAL p}8R_pOR1v[_A_NCE

the in-region iuterla'a market. Eschelon raises performance .proioleMs with QweSt' tl1roug}i

avenues such as Qwest s account/servuze management team and to some extent Qwest s Change

Management Process ("'cMp"5." Siilce Ianuary.of2001, Eschelon has also provided tGIQwest a

monthly "Report Card" swlnunaiizing Eschelon's experience with Qwest's pegforrnance.. 111 the

commissions. See, e.g.,..Exbibits 1

» ¢"=

\ .

a Eschelon has also summarized problems in discovery responses .to requests recently received from state .
- 2. If Qwest has submitted discovery requests to the cornmissions asking for

copies of discovery respoNses, Qwest may have also received copies of these documents through those processes.
7~Each week, Eschelon provides to Qwest a lengthy issues log; Because confidential (customer identifying)
information ms throughout the. document, Eschelon has not attached a copy of the current issues log as an exhibit.
But, Qwesthas copies of Lhe logs that it has received each week, including Lhe most recent one. Eschelon personnel
also participate in a weekly conference call with Qwest service managers tO discuss the performance problems .
identified in the log and any others that have arisen. As documented in the logs, many resources are devoted to
resolving these problems, and delays are common. ,
a See, Ag., htM://wwwQwest.con1/wholesale/cmp/chaneereouesrhtml and
htro://wwwqwest.<:om/wholesale/cmn/archivehtnil (current and archived Eschelon Change Requests).

'1



.- .Qwes 'Eoid Eschelon that a thud party syst.ern -change caused the problem due.tQ. edits .Mn one

April 2002 Report Card, for example, of 15 measures, west received an "unsatisfactory" for 10

and a "satisfactory/' for Ive of the measures. See Exhibit 3. Eschelon provides these Report

to discuss the results.

Cards along with backup data,9 to Qwest monthly, and meets each month with Qwest executives

satisfactory performance levels Qnly 38% of the tune.

A.

addressed are described in the enclosed docnrnents and also include:

electronically- 1 l

electronically. CLEC-to-CLEC' orders following that documented

receives various error messages (such as cannot ind Customer Service Record, "CSR"').

circuit identiflCatidn numbers are not populated in.IIvIA.

error messages are uplfrorit edits, So Eschelon is not allowed to proceed with the order.

was not informed in advance of any change in Release 10.0 that should have CaUsed this result..

9 Because the backup data includes conx'idential custorner identifying)inforn1a'ciod copies have not been attached as

from Eschelon since January of`200l. . .
m Because Qwest bears the ultimate burden of proof M to its Commercial periforrnance

Ea!! Atlantic New Yet-kforAuthorizarion. Under Section 27] of the C0rnrrz.urxicatiorLs' Act to Provide [re Region, ,
fnterl./ITA Service in the State o/'new York, CC Docket No. 99-295, Mernomndurn Opinion and Order, at 1147, FCC
99-404 (rel. December 22, 1999) ["FCC BANY Order"], if Qwest hasnot done so, Qwest should have brought
these lcnOvm issues forward in ongoing proceedings in discussions of Qwest's performance.
.Ll See htro://www.owest.corn/wholesaie/clecs/mi<1rarecor1ven:,ht:rnl; and
hrto://wwwnwest.corrjwholesale/i1na/qui/fao.html as of Iulv 2, 2002.

'Exh1lJits. Qwest however, has the copies QS each Report Card, with back up data, that it has received each month

on all checklist items ever i-f
"Rio parry Files comments challenging compliance with a particular requirement," see In the Matter of;/ipplication by

system. that were .not in the Qther The practical problem Corlfronting Eschelon and other CLECs.

/Qwest has a documented process regarding how to submit CLEC-to-CLEC orders

. Y* 0Some of the commercial perlomlance problems known to Qwest that need to

Re1ea5el0.0 Change Preveutinv CLEC-to-CLEC Orders

Since the 10.0 Release on June 17§ 2002, however, Eschelon cannot submit

Over the last six months (November 2001 - April 2002), Qwest met

£1311

Eschelorl Telecom, Inc
CO/U3/LAJNEMJ -. Idly 3, 2002

process,or at all when the

trying to do so,

*at

Eschelon

Eschelcn

The

'o e

I
I
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prevented CLEfs 18om rely re on the documented process arid placing CLEC-to-CLEC orders.

is that due dares provided to end-user customers could be missed because Qwest's Release has

but they became unavailable while the issue remained unresolved.

.distributed an Event Notification (for Ticket Number 5970408) that states:

Esc felon escalated the issue to its Qwest senior service manager and a Qwest process specialist,

no upciate from Qwest. On Iuiy 1, 2002, Eschelon asked Qwest to correct the problem in IMA-

GUI by the end of the day.

Will irefgiove the edit for AN plécehdlder of 000-000-0000-000 being invalid. Uritil ix is -in place

URL:

wiavw.qwest.com/whoiesale/clecs/escalations.html for contact information and/or rang Mn your

the

request." Eschelon does not know why Qwest waited until July 2, 2002, tO distribute an event

notification related to thus issue,.

onJune 21, 2002.

notification is unacceptable to Eschelon. Mmuaily faxing old¢rs to Qwest wou1dli.ntroduce the

increased likelihood QE error and all Of tire other problems associated with faxes. Eschelon also

Systems personnel at Qwest

told QWest that the ticket severity level should appropriately be level l, .tlotllevel 3.

ciealingwith releases; point releases, and patches. is tiiat if does not- appear that the process and

are coordinating sufficiently to determine the impact of system

changes on existing Qwest processes.

insufficient, because the systems changes have unexpected consequences. Eschelon then has to

Eschelon submitted its its-t ticket with Qwest regarding this issue on June 21, 2002.

The experience with Release 10.0 is, not an isolated example.

LSR Should

Eschelon has informed Qwest that the Work around ideotiied in the ev.ent

Qwest did not correct the problem.

be

when Eschelon and Allegiance .]:`é1ecom both submidea BEckets

Qwest's research into the impact on manual processes ms

manually submitted.

Esc felon Telecom, Log.
CO/ID/TA/NE/ND .- July 3, 2002

Several days went by with

On July 2, 2002, Qwest

Eschelon's experience Lm

"Work Around; MA

,la

See

:
.

I



experience and report the problem .and deal with the adverse impacts instead of avoiding the

problem upfront.

B.

will not flow through.

a IFS with CCMS, Centrex 21, Centrex or Centron for conversion no UNE-P or Resale POTS

orders do not flow through the switch.

tranSlations .

falls out, which places the customer out of service. Eschelon encl-user customers havgrbeen out

of service for several hours until translations' is worked or Eschelon opens a ticket to have the

with status of"'comp1etéd.". Eschelonnow believes that this was err>neous, because these

translations worked. Eschelon previously Asked-Qwest to provide true rlow- through for UNE-P.

and resale orders (see Change Request #SCRl0020l-l), but Qwest closed that

orders do not truly flow through.

through eligible chart, there are very few order types that Haw through.

C.

party tester had suggested that the GUI was cumbersome.

GUI. Eschelon uses the IMA-GUI to place its orders with Qwest.

Although time for review and response was short, Eschelon identified at least nine areas in which

the GUI could be improved. At Qwest's request, Eschelon submitted nine Change Requests to

On June 26, 2002, Qwest confirmed to Eschelon that any telephone number coming lorn

OSS - Lack ofF}0w Through

Eschelon recently participated iN a Qwest-initiated conference call regarding Qwest's

OSS

While the "disconnect" portion of the order Hows through, the "new translation"

Cumbersome GUT

The orders will fall out of MA for manual handling.

Given the- amountef "exceptions" listed on Qwest's flow

They fall outfox manual handling of Qwest switch

Eschelon Telecom, Luc ,
CO/HD/IA/NE/ND -. July 3, 2002

Eschelon agreed with the tester.

Qwest indicated that a tblrd

Change Request

In addition, the



the changes until the Change ReqUests are processed.

the Qwest CMP relating to these Changes.12 Eschelon will not know whether Qwest will make

D.

as long as it continues to rely on so many rnanilal processes. In many situations, Qwest instructs

13order.

CLECs to select "manual handling" and insert remarks as par: of the precess for placing an

Unfor t iuna tely,  Qwest  has fa iled to coordina te adequately with CLECs to avolcL service

CLECs using UNE-P and resale. For orders that do not otherwise generally require a dispatch

(such' as conversions and reuse et facilities), Qwest nonetheless dispatches a technician to change

disruptions,

customer Yirles to UNE-P, but the problem also occurs with conversions of new customers to

cable and pair. If Qwest apprised Eschelon of its pm to ad so Eschelon could coordinate wilfh

Needed;

Qwest aNd set end-user customer expectations. Qwest ha not done.Lhat.

Oausés CUstomer .confusioi'l, because Eschelon has told the customer that no technician would. be

Escheloli's customer that the technician is' going to'take.dcwn thelcustomer's servlce.

disconcerting enough for the customer.

12 See http://www.qwesr.corn/wholesale/cmp/changerequesthtrnl.

la See, eg.,httpz//www.qwest.corn/wholesale/clecs/nNgrateconvertlatrnl (instructions for CLEC-to-CLEC
conversions state: "The Manual Indicator, field l08a of the LSR form, must equal .Y"'),
titln://wwwcwest.corn/wholesale/irna/Qui/fao.hn:nl (instrucNons for Now a. CLEC issues a change order on a newly
convened account when the CSR has not yet been updated state "Select 'Yes' iota the Manual Indicator drop
down list on the Remarks Tab in the LSR window").

Even assuming all of those chaNges are made, the GUt process will remain cumbersome

UNE-P and Resale Customers Affected by Uuauuounced Dispatches

Qwest has

Instead of the. expected seannleés conversion, a Qwest technician appears and tells

Escheion first learned of this situation in the context Of its Migration of existing

apparently commenced

lf sornethjng goes wrong,

a project

'M

to

Eschelon Telecom, Lnc.
C O ®/ L /TW .- July 3, 2002

Lncrease

the disruption may also be

copper availability.

At a minimum, this

a

This is

:



prolonged.

Notification and coordination are needed to

equipment could be affected (analog versus digital, modems, equipment settings, etc.)

The order required no dispatch. But, a Qwest technician nonetheless arrived and changed a cable

no callsori a business day shortly before a holiday weekend. As of the afternoon of July 3, 2002,

Therefore the end-user customer - an insurance company - suddenly found that it could make

the customer could still make no Calls.

and pair.

Should provide adequate notice.to CLECs arid coordinate with them to avoid service disruptions.

demarcation, so Escheion could dispatch a technician to fix the problem:

created the service disruption, Eschelon went ahead and .dispatched a technician to get .the

customer back inservicef This should have been Qwest's responsibility.

Also, Qwest should not be able to

correct work that Qwest is performing on its own. The .orders placed by Eschelon did not require

technical work, but Eschelon ha nonetheless had to dispatch technicians or otherwise resolve

these issues .

RegardiNg the magnitude of the problem, Eschelon will not necessarily know of all of the

instances when this occurs. While a Qwest dispatch may surprise and displease a customer, the

customer may choose not to call Esehelou. Then, Esehelou does not even have an opportLLmty to

On

When Qwest begins a project suctl as the project to increase copper availability, Qwest.

July 2,

The Qwest technician failed to complete the cross connect at the demarcation.

In addition, depending on the work performed by Qwest, customer premise

2002, for example,

impose extra work aNd co§ts.on CLEfs to

a Colorado customer

Qwest told Eschelon that it had tagged the lines at the

address these issues .

was

Esc felon Telecom, Luc,

CO/MD/WNW;/ND .-. July 3, 2002

supposed to convelf to

ac
Jo

Although QWE:St

complete and

1

Esc felon.

Y

I

explain the problem.
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subject to loop qualification and availability) Nonetheless, Qwest is not fully prepared to deal

htto 3//wwwqwest.comjwholesale/moat/unencentrex.html ("You may convert existing Qwest

available at retail rates with u'mE!p, including UNE-P-Centrex (and Centron). See, Ag.,

Digital Subscriber Line (DSL) to UNE-P Centrex with Qwest DSL service.

request the installation of new. Qwest DSL service on-an eligible and existing UNE-P Centrex,

with DSL repair issues.

DSL technical information Needed for repair of Centrori/Centrex Plus lines with DSL.

the critica1.'technical DSL information needed for repair drops off-anld does-not populate in .the

5, 2002, Qwest combined ts to Escheionl Qwest said that, when the service order is processed,

Qwest k;ack end systems.

inClude Colorado, as Well as Arizona, Minnesota and Utah, of Eschelon's states This issue is of

a1so..said. that this problem occurs in Qwest's Eastern-and Central billing. regions Those regions

particular concern

number of existing Centrex Pltis/CeNtron Lines in those states.

.customer Has DSL. At a minimum, .the customer will experience delays, and Eschelon will have

repair); the Qwest representative will have no repair record with the information needed to repair

a trouble in.the DSL portion of the line. The Qwesffepresentéative may not even lmoivv that the

to expend resources on escalating and resolving the problem, init can be resolved. The DSL may

have to be re-installed., because the tephriical information about the exisang DSL service is lost.

E. DSL .- Renoir

According to Qwest's documentation, Qwest Digital Subscriber Line. ("DSL") is

Due to this problem, when Esch.elon calls the Qwest repair.cente1*s (general rep air or DSL

to Eschelon

Qwest has said it does not have back end system retards containing the

Qwestsaidth.is-information is- lbst and cannot be

M Co10rado and Min.nesota,because. of Escl'1elon's significant

Eschelon Telecom, Luc.
CO/ID/IA/NE/ND -. July 3, 2002
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repair issues because of this problem. This imposes extra resource burdens on Eschelon. More

importantly, Eschelon's ¢nci-user customers will be adversely affected.

Qwest has asked Esc felon to provide additional forecasting and conduct additional monitoring of

insUfficient time before this ,tiling to determine all of the facts; so Eschelon will simply mention

representatives receiving calls) ..

that has been gfvem to Eschelon for DSL repairs without adequate notice to CLECs (or to Qwest

it here as a possible issue.

personnel are unfamiliar with the issues and do not. know why Eschelon' is calling them.

Escbelon has submitted a reoait ticket to obtaiN the correct telephone number for DSL technical

support and repair.

Lm addition to the above repair problem, a new problem arose this week.

Eschelon ha been unable to locate a Qwest notice tO CLECs stating that the

1.

It- appears that Qwest changed the routing for the telephone number

Now, when Eschelon calls the same number, the Qwest

Eschelon Telecom, km.
CO/ID/IA/NE/ND - July 3, 2002
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process or telephone number changed. Escheldn will continue to investigate and esc}ate tb.1s

issue.

DSL '-Delav When Overt Disconnects in~E'rror

When ESchelon converts a customer from Qwest to Eschelon, QweSt at times disconnects
J

the custoriler'S DSL in error. For example, the Customer Sem'ce Record l"csR"j may be '.

inaccurate and show the DSL on d'le wrong line..Although the error is .Qwest's error, Qwest has

said tt1at.its policy is to PrQvi<1¢ the CLEC the standard interval before Qwest willrestore the

DSL nO the kind-user customer. Therefcrq the CLEC's end-user customers must wait daysflor.

their DSL service to be restored, when it never should have been disrupted. For some business

customers that rely heavily on DSL service, ba. disruption in DSL service can be as important or

F.

more important than a disruption in voice service.- If Qwest disconnects the DSL service of one



.customer confusion because the customer believes that it has chanfted tO a new provider. In fact,

of its retail customers in error, Qwest retail is unlikely to tell the customer that Qwest's policy is

to make the customer wait for days to restore the customer's DSL service.

the customer's DSL early. For example, Eschelon submits an order for UNE-P with DSL and

DSL service, and a disruption 8.n DSL service can be as important or more iMportant than a

has voice service but loses DSL service.

Lndicates the due date.

G.

disruption in voice service. This sitUation not only causes the end-user Customer to 1ose.its DSL

service and become frustrated, but also causes additional work for both 'carriers It also causes

the riustomer is still a customer of Qwest's becailse the DSL was disconnected before-the due

date forLhe conversionth the CLEC.

problem has since been resolved, the DSL problem appearssimila and causes similar headaches.

for the customer, which may blalnethe CLEC even though Qwest disconnected the DSL early.

Eselielon previously encountered a similar problem at Qwest when Qwest would take down' the

cos{omer's voice mail eely (before the due date for the- voice service). Although the voice mail .

move existing customers with DSL to UNE-P, as -it is entitled to do under its interconnection

Qwest has no process to rnigratean existing. CLEC. cListorner(e.g., on resale or UNE-

Star) with DSL to UNE-P wirbout bringing the DSL service down. When Escheion aNempted to

agreements, the DSL service went down; DSLservice is important to end-user customers and,

H.

When Eschelon converts a customer from Qwest to Eschelon, Qwest at times disconnects

DSL - Overt Disconnects DSL Early (Before Voices

DSL MigratiOn of Customers

Qwest then disconnects the DSL before the due date,

This leads to a frustrating and unsatisfactory experience

As indicated, some bus Mess customers rely heavily on

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002
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when moving from one form of service to another, the transition should be seamless to the end-

UNE-P until Qwest develops and implements a process that does not have this adverse Lrnpact to

user customer. Eschelon has had. to postpone its Plan to move existing customers with DSL to

the era-user. In the meantime, althoughEschelon is enHtled to the lower rates available with

UNE-P, Qvl¥est continues to bill Eschelon at higher rates, even though Eschelon is prepared to

move the customers now. Qwest has not provided a date when a process will be in place.

I.

to determine all of the facts, so Eschelon will simply mention it here as a possible issue. Qwest's

Qhost system was down on June 28 and July l, 2002, and Eschelon continued to have problems

necessary to com lete DSL iristatlations. Eschelon has been unable to locate a Qwest notlce toY P . . .

complete Eschelon's work.

on July 2, 2002.

-When Qwest provides repair services to its CLEC wholesale customers, however, Qwest does

CLECs of the Qhost outage. Eschelon will coNtinue to iNvestigate and escalate thos issue.

J.

of time and materials and applicable charges to. the custolrner .at the time the work is completed.

not do so.

14 See e.g., htto://wvrw.qwest.com/whoiesale/downloads/200l/0l 1221n22101¢m2iLud£ p. 13 'otl2l ("More
information on the bill is only a pan of the request made by Allegiance, Coved, and Escbeion in their joint
Escalation-. With respect to billing, we also asked Qwest no 'Ensure that CLECs receive notiicatiod at the time of
the activity, if a charge will be applied, because- CLECs should Io: have to wait until the bill arrives to discover :her
Qwest charged for an activity.' (Idiot Suppl. Escalation, p. 9.) As Escheiou said at the most recent CMP meeting, the
CLEC needs tO know at the time of the evcot that a charge will apply. Immediately after the work is completed,

DSL - Ordering

Another' DSL issue 'arose in the last few days. There is insufficient time before this Sling

Maintenance & Repair - Discrimination

When Qwest provides repair services to its retail customers, Qwest provides a statement

Despite Eschelon's requests that Qwest provide this information to CLECs, Qwest

Escheloh uses this' Qwest-ordering tool to obtain information needed to

When the system is down, Eschelon .can .not obtain information

Esc felon Telecom, Inc.
CO/ID/IA/NE/NI) - July 3, 2002

3

14

J



point in time. This p1aces.CLECs at a disadvantage. CLECs cannot dispute a phage at the time

does not provide needed information until the monthly wholesale invoices arrive at a much later

the work is completed, when all of those involved are most likely .to know the facts necessary to

huge task to analyze after the fact what happened in each situation and whether a charge should

determine the accuracy of the charge. CLECs must wait until the bill is received, and then it is a

have been applied.

'cause customer confusioN, as well M additional work for Eschelon in clarifying the issue with

K.

-inquiries will be redirected to YOU-'T This language does not reflect realty;

Lm Arizona and Washington..Eschaton has examples of this again this month. Eschelon provides

Qwest monetheless has at times left such Qwest statements with Eschelon's end~user ,customers

provided a US West-brandedstaternent of time arid materials toEsche1on's end-user customer

and required Eschelon customer to s1gI1 It. The Qwest Wholesale web slte, under Branding,

such examples to its service manager.

states 2

with your entilusers. Upon request from 'you, Qwest.wi11 use b1-.anded repair forms.pr0vided_ by

you. Qwest technicians will not discuss your products and Services with your end~users. Such

Qwest needs to send CLEC a statement of services performed, testing result, and applicable charges (Hy telephone
number) that will appear on CLEC's next invoice. If Qwest is claiming that ba charge was authorized, a process
should also 'oe in place to provide timely documentation as to who authorized the charge. If CLECs must wait until
the hill is received, it will he a huge task to go hack and analyze what happened in each situation and whether a
charge should have been applied. All of these kinds of issues should he discussed and reviewed jointly before
implernentation.")§

customers and resolving the issues with Qwest.

Maintenance 84 Repair - Branding and Customer Confusion

Although Qwest has refused to provide CLEfs withe statement when work is completed,

"Qwest technicians will use unbranded maintenance and repair forms while interfacing ..

T/1 a typical situation that occurred this month, Qwest

Esc felon Telecom, Luc,
CO/ID/L4/NE/ND .. July 3, 2002
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'bill for January 2002 contained changes going back

problem of untimely bills for maintenance charges.

2001 contained changes going back to August and September pf 2001

for December 2001 contained charges going back to September Of 2001. Es<:helon's Colorado

2001. Escheion's Colorado bill for February 2002 contained maintenance charges going back to

with such outdated information(

October and November of 2001. Bill verification becomes virtually impossible when dealing

m.

The problem of not receiving a statement when work is completed is compounded by the

Maintenance 84 Repair - Untimeliness 0fBil1s

Maintenance 8: Repair - Insufficient INformation on Bills

to September, October, and December of

Esc felon's Colorado ball for November

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002

Escl1elOn's Colorado bill
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The problems of not. receivitlg a statement when work is Completed and untimeliness-of

bills are Compounclecl flilrther. by the -lack of sufflciept .information on .

unbuncllecl loops, .Qwe.st has not included circuit identification i.rLformatioI; in Eschelon's'bills. for

Qwest's invoices. FOI

maintenance. and repair charges.. Tllisis true .even though Qwest.requires Eschelon to submit the

repair tick.ét containing the .circuit identification.. EThe bi11.also .does. not includéthe date of the

dispatch or trouble repair. Instead, Qwest provides the date on.wb-ich Qwest writes the order to
I.

initiate the charge on the .bill,. which could even occur in a different Inontfi. If Eschelon has

multiple tickets for-.tHe.san1e Circuit identification number, the bill does not Provide sufficient

informatiCa from which Eschelon may identify the ticket to which the charge applies. In .Oregon

and Washington, Qwest does not pro-vide the Universal Service Ordering Code ("US OC'.') for. due

charge.. Although Qwest claims to have a high billing accuracy rate, Qwest could not show it

L.

15 See htTD://wwvw.c:west.<:orn/wholesale/clecs/maintenanc2.html.

i
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using the information

Qwest charges Eschelou although in should not do

information provided. by Qwest prevents Eschelon from being able to establish this in many

cases.

Esc felon should be able to inquire about a charge at the time the work is performed, when the

facts are known, and should not have to bear the burden and expense of trying to decipher

Qwest's bills much later.

Eschelon for authonzatum.

cases with the incorrect cause and disposition codes.

as . .16 . . . . . r-optional testing policy and. rates. . Qwest said that it w11l either reject a trouble t1c}<et or ofter

(IDLC), however Eschelon cannot obtain accurate testing results.

to test for CLECs when aCLEC does not. conduct testing of- loops before submitting a trouble

ticket.

Eschelon does conduct nesting before submitting trouble recoNs.

so, pursuant to Qwest's policy, Qwest will charge Escheloh the so-called "optional"'test1ng

charge (which does not appear in all of Escl1elon's.interConnection agreements). Qwest may also

dispatch because Qwest .cannot remotely test either and charge Eschelon a dispatch charge.

Eschelon has complained to .Qwest .that Qwest at times closes tickets without calling

Maintenance & Repair - Authorization and Accuraév for Closing Tickets

Maintenance aNd Repair - Pair Gain/Testing

As discussed above With respect to receivirig a staternen: when work is completed,

OverEschelon's objections to the pr.ocess.used to- do so, Qwest instituted an additional or

Although Escheldn has .not opted Lm to arty SGAT containing language to this effect,

Ir provides to Esc felon.

Escbelon has also pointed Out that Qwest closes tickets m some

Eschelon believes that circumstances exist when

so, but

Eschelon Telecom, Inc.

CO/*LD/L4 l ii/nD --. July 3, 2002
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the trouble is not in Qwest's network, Qwest will bill Eschelon not only a testing charge and a

dispatch charge, but also a No Trouble Found charge. Eschelon should not be incurring all of

behalf' Qwest also lists on that web

these charges when the inability to provide accurate test results is due to Qwest's use of pair

"Trouble isolation and testing .is a joint process.You are responsible for testing and providing

gain.

report: "Pair Gain," you- need to re1ay.the actual' test results." When Eschclon reports "pair gem"

trouble isolation results prior to submitting a trouble report to Qwest. If you elect not to perform

trouble isOlationtesting, Qwest will offer you the option of performing the testing on your

On Qwest's web page, under the heading of Maintenance and Repair, Qwest states:

page, as "Examples of acceptable test results" that."You

Eschelom Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002

a
Ar

17

I

I

as a result, however, Qwest has refused to open a repair ticket unless Eschelon authorizes .the

"Optional Testing Charges.
1 1 If the language on the web page means that " air Gain" iSD J,

an

acceptable test result, .as it appears to Echelon, Qwest is not cornolying with its do Cilmented

process in these cases.

Maintenance and Repair - Recinrocitfy

Qwest told Eschelon that, although Qwest will charge Eschelon for testing-related

charges, Qwest will not accept charges ham Eschelon for testing that Eschelon conducts for

Qwest in the same circumstances. Qwe;t's polio in this regard gives- Qwest an .advantage over

every other carrier that must pair. charges in these situations.

_..

P.

17 See htM:// ,owest.com/wholesale/Dcat/unlooohtml.
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Completion reports . and. has obtained improvements. Additional issues remain, h.owever.

» Eschelon has asked that only losses .appear on the .loss report (rather than including all orders

submitted on the report) Qwest has agreed to add a column to the loss report toindicate whether

and not Qwest wholesale receives accurate customer loss information. A primary problem with

the Loss and Completion Reports is that the reponsdo not provide CLECs with the intended

Eschelon cannot send a closing bill and settle the account. Doing so later significantly decreases

ability to identify which customers have left the CLEC for another carrier. This is a significant

cannot determine that a customer has left (a "loss"), Esclielon continues to bill the customer.

issue that adversely affects the CLEC's reputation and the end-user customer.

customer who does not understand why a carrier would not know that the CustOmer has left.

Eschelon has invested signiiea;1t amount of time into attempting to improve the Loss and.

the Iikelihobd of full collection. Escbelon and other CLECs are made to look' had-'with the

the loss is internal to .the CLEC of extemdl This change has not yet been' made, hbweVerl The

loss report is also

entry is still required on the service order to transmit information no the loss report. In addition,

the information on the loss report also appears on the completion- reportbut,'due to errors and

Reports

different criteria for. the reports, the information may not appear on the Loss and CompletiOn.

day, andthe completioN for the Same

Loss and Completion Reports

Qwest retail has a competitive advantage over wholesale customers, because Qwest retail

for the Same

fly as accurate aSide typist who manually enters the USOC or PH)
.

conversion on the same day.

customer may appear in the

The Loss may appear in the loss report one

Eschelou Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002
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'that Qwest indicates the CLEC is allowed to order under the Intercornizection Agreement.

changes to the CLEC in a spreadsheet.

inadequate. For ex2.mple,whereas Eschelon asked Qwest Te provide the previously billed rate

although it incoqnorated some

additional information reg_arding rate changes,

reference Te a discount change without enough inforrfiation to easily identify the impact on the

bills. 9 When Qwest cilscovers a claimed error or

and the new

genera high level notification to all CLECs.

Eschelon has asked Qwest toprovide, on the spreadsljleet, which USO Cs Eschelon orcie.rs. Thls

Febfualy of 2002, Qwest sent Eschelor; a, spreadsheet that 'included than 3,000 USO Cs,

is necessary because Qr the manner in.whi<:h Qwest is sending its notices.

only one of which Eschelon was currently using.

Eschelon. Qwest also rejected Escllelon's proposals for presenting the rate and alleged errors as

time-consumiNg ask. This task would Have been completely unnecessary if Qwest had SiITlP1Y

provided .rneaningfulnotice to Eschelon of the Proposed rate change to the one USOC used by

Qwest said it had incorrectly billed and the impact to Esc:he1ou's invoices is a labor-1;1tens1ve,

is See htto3//www,owest.com/wholesale/downloads/2002/020214/CLEC ResoonseOi3 l02.odf and Qwest responses
OD. same web page.
19 Qwest provides to CLECs either 1 minus discount (ending with a percentage) or a tariffed rate,
less the discount percent that appears on the invoice. To ensure meaningful notice orate changes, Escheion has .

For

Inadequate Notice ofRzlte and Profile Changes

Qwest denied Escheiods escalation regarding advance notice orate and profile changes,

rate , to facilitate bill

of Eschelon's proposals

verification,

Qwest populates the spreadsheet with all of the USO Cs

It haS started to also provide some detail of the.

but the information provided by Qwest is still

Qwest provides general information,

when Qwest changes a rate, Qwest sends a

Reseachjlzg each USOC to determine what

Eschelon was able to obtain some

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002
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proposed changes.

the fact (if they are provided with enough information to do so and. receive the notification before

when Qwest believes

Qwest implements the correction).

of rate and pro ile changes when Qwest, without Eschelon's knowledge, conducted a

Eschelon did not have a certain type of loop installation in its interconnection agree1nenr.(i.e., the

Qwest deleted. a USOC inEschelon's profile because Qwest unilaterally. determined that

the

interconnection agreement did net include the rate sought by Qwest).

had to escalate to get the.orders re-staried.

ultimately persuaded Qwest that Eschelon's interconnection agreemeNt did include this type of

loop installation, Qwest deprived Eschelon of the opportunity to. raise. this issue in advaNce of the

profile change.

Eschelon, applies Lm Colorado, Idahos Iowa,Nebraska,. and North Dakota, as well as Qwest's

.notifyiNg CLECs of changes instead of 'attempting to.gainCLEC agreemeNt, as Proposed by

Arizona, and Utah).

example highlights the problem created if Qwest may .merely r1oti1° y CLECs of a rated profile

change after the' fact enNead of involving the CLEC in the decision.

other states."

interconnection agreements.

Altkxough

Qwest.-actually started rejecting Eschelon's orders for .loops and then Esc1j1e10n

rate

Qwest notices CLECs

Although Eschelon h_opes that- this particular issue wil l  not arise again; t]:L1s

a rate has changed.

changes may

Pursuant to that

seem

For example, Eschelon first raised the issue of notice

straight forward,

of changes, which

This happened in at least thjfee states (Minnesota,

"scrub" (a

CLECs

term

CLEfs

Esc felon Telecom, Inc.
comw1AfnE/nD - July 3, 2002
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Qwest's current Policy of

by

than

Qwest

Although Eschelon

necessarily predict

:ii
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challenge

at

"scrub" of

the time),

a&er
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example, ff Qwest bills Eschelon S10.00 for a line and then the rateto be billed co Eschelon changes to 39.00, the
ootiication should show 310.00 as the evdsrMg rate and $9.00 as the new rate, .
20 Seehtto://www qwest.com/wholesale/crnn/escalarions.html (Qwest responses)
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Terms ("SGATs") even when those rates have not been approved by a state commission (as

opposed to simply being allowed to go' into effect) and a CLEC has not opted in to" the SGAT.

Eschelon, the Qwest sales representative for Eschelon said,. for example:

".With respect to the rate discussion, Qwest's position. has not changed. We will
be billing Commission ordered rates, where .they exist. If they don't exist, we'll be
billing rates in your contract, if they .exist for the type of installation we are doing
and if there are no contractual rates, we will bill SGAT rates."

Eschelou. has not opted in to any SGAT.

Because Eschelon has not opted Lm to any SGAT, Qwest should not apply these charges to

other cases, if a charge is due and really is not 111 the intercoo11e<:tion agreement, Qwest should

'negotiate .a rate, obtain eom.rnissioh.apprOval for a rate, or at least reach .agreement on using the

has objected to such charges.

Eschelou. Nonetheless, Qwest does chargasome SGAT-raes to Eschelon -evenafter Eschelon

-able td simply select a rate and apply it unilaterally.

should not Be able to charge Eschelon for features in sates-Ln which the features are included in:

the switch port price regardless of whether Qwest bas pfbposed feature gates' in its SGAT..

» - u 21COIIIIl'llSSlOTl approved cost models and processes to calculate the Tate.

Commission ("Mpuc."l recently yoted to adopt (with some modification) the Findings of Fact,

Conclusions of Law, and Recommendation of the Administrative Law Judge in In `the'Matter of

Onvoy Inc. 's Complaint Against Qwest and Requestfor Expedited Shrine, MPUC Docket No.

r f

Policy of Anplvinv Rates not in Eschelon's Interconnection Agreements

Qwest has a policy of applying rates Jiorn Qwest's Statement of Generally Available

in some cases, the charge should be zero.

Nonetheless, in an email dated June ll, 2002 to

in Minnesota, the Public Utilities

Eschelon Telecom, Inc.
C O M / I D - July 3, 2002
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- Eschelon.

P-421/C-0l-1896 (April Ly, 20022

regarding the manner in which Qwest proposed to true up .its charges for caged and careless

particular rate. CLECs should not have. to establish which model applies every time a rate is

should h_ave uses the AT8cT/MCIHAI model previously adopted by Lhe MIPUC in the inst cost

collocation.

case, even though that model had no be adjusted or used as an approximation to calculate the

needed.

contract to not iriclucie a rate, howevér, Qwest is applying its proposed rate and methodology on

rates in non4SGAT situations. CLECs Must devote .time 'and energy to verifying and disputing

the bills befog-re Qwest .establishes a basis for charging the SGAT rates; Generally, Qwest does

CLEC;

not ever; identify iii advance when it is applyiNg an SGAT rate, so CLECs must spend time

the fact if they dl-sagree compounds the problems created by Qwest's policy of applying SGAT

identifying and verifying the issue.

ZThe fact that the Colorado commission did not adopt all of Qwest's proposed SGAT races in its recent cost case
suggests that not every SGAT rate is based on a commission approved methodology
Hz If a written order has been issued as to the MPUC's vote, Eschelon has not yet received a copy and has not found
a copy on the MPUC web page. An Eschelon representative was present for the M§PUC's public deliberations and
vote. .

inaccurate in here cases should not be on Eschelon and o.theriCLECs.

CLECS that have not opted in to .Cha SGAT.

Qwest's policy ofnotifying.CLECs of rate changes which CLECs must then dispute after

Qwest is aware of Eschelon'é long-standi11°  position that the SGAT rates do no.t apply to

Pursuant -to_its policy of applying SGAT rates .when Qwest unilaterally interprets a

Qwest should not be repqrping that bills which include these rates are accp.rate.for.

In calculating the true-up, Qweslt used its own prices.

Onvoy ilea a successill complaint against Qwest

Moreover, the burden to prove the rates as

Eschelou Telecom, Inc.
CO/ID/1A/NE/ND - July 3, 2002
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parties, (3) charges that are not applicable to Eschelon such as terminalicn penalties, exempted

Eschelon's records show that, as of the end of May 2002, Eschelon has more than $2.2M in

outstanding billing disputes wit11-- Qwest' spread across

rates, (2) invalid rates not ordered by State Commissions or mutually negotiated between both

Given this, Eschelon questions a claim that, by any realistic standard, Qwest's bills are 99¢l000/0

taxes, directory advertising, and third party toll, and (4) rates that are not TELRIC suclras billing

accurate.

maintenance and repair charges from Qwest's FCC tariffs.

Billing Accuracy

As many of the above issues demonstrate, Eschelon does not believe its bills are accurate.

The disputed amounts encompass different types of disputes, including (1) inaccurate

all west

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND - Idly 3, 2002

states where Eschelon operates.
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Eschelon does not receive allinforrnation acéordlulQ to Qwest's. CuStomer Guide tor

Billmate (Qwest's electronic version of their CRIS bill).-.. Eschelon submitted a ChaNge.Request

to Qwest's (EMP in September of 2000 to

Although some corrections were made, some states, such as/Oregon and Waéhjngton, do not yet

ask Qwest Tb populate all. fields of the bi1l.rf1atE File.

have USO Cs populated in a1l.Billmate ilea. In the UNE-P invoices that Eschelcm is now

currently receiving, multiple columns in Bilh'nate` are not populated wiuf information that is

supposed to' be reflected-according -to Qwest's..Billrnate Guide. In addition, Qwest's Billmate

product aCes not hreak out usage' for shared transpo;'t.and .local switching, .which precludes

validation of rates and -usage. Validating zone prices is also affected because Qwest does not

provide the CLLI code on the. irivoice.

In addition to the issues ciiscusséd abusive, 100%.of` the bills for L .-Eschelorl/UNE-Star

are inaccurate.

T.

See E><mb1ts /1*r 5 (Affidavits oflLyrme Powers and Ellen

Q

Copley) . As described



Q"

. . b. Billing discounted tariff rate of $1.84 per call for directory assistance calls, rather
than the correct facility-based rate of $0.34 per Call. ..

.' c. 'Billing a ciiscoiintedtariff rate .for Per-call activation charges (Such as last call
return) when these feature costs are included in the local switching/port charges..

d. . Billing inaccurate non-recurring charges ("N`R.Cs"') for UNE-P installs. There are
line, when the Commission ordered rate

is $57.87. In addition, for many existing UNE.-P line installs, Qwest is billjng.Eschelon $8.35,
when the ordered rate is $0.71. Neither of the higher rates mentioned. have been negotiated by
;the parties.

in the Affidavit of Lorre Powers,

billing.

$50 000.to0 low, Therefore, even the interim process results L11 inaccurate charges. The bills for

the L ~Star product cannot be described as accurate. A_s orb/lay 05 2002, UNE-Star represents

many lines from USE-Star to UNEP .

approximately 60% of Eschelon's total mouthly invoice amount.

recently, Eschelon has only recently started to receive invoices from Qwest and has had little

with respect to the Colorado and Minnesota invoices:

time to' fully review them.

many occurrences of 375.83 charges for a new UNE-P

Duplicate cliages for LNP and flat rated usage charges on single

Qwest uses its own estirnateof usage charges.. instead of billing them accurately in.
some cases. See . (USE-P-Centrex:
"Until Qwest systems are able to record and bill actual usage information, Shared Transport
Originating MOU and Local Switching Originating MOU willbe billed at
based on assumed MOU."). Qwest unilaterally sets the
opportunity to discuss and negotiate an appropriate rate.

As described in the Affidavit of Lynne Powers, Eschelon is in the process of moving

3..

1.

f.

e.

In March 2002 alone,

Includes carves for stand-by line sag;

Colorado BAN 3034311-6766 997 (May 28. 20025

http 1//www.qwest.cQm/wholesale/pcat/u11ept:en'Lrex.html

Following is a preliminary list of issues that Esclielon is réviéwing

Qwest

an interim credit/true~up process

eventually

-See Exhibit 4.

agreed

appropriate for -P?

Because this process commenced only

that its

Eschelon Telecom, lm.
CO/IID/UVNE/N13 -. July 3, 2002

a flat mQnthly rate
estimate, and Eschelon had no

credit calculation

is used instead of accurate

8

.av

was almost

I



billings
charge.

approximately 98%.

invoice,

resale rates on UNE-P ones.

months by posting all ccnixmon block lines into the correct billing system:

OD.

For Colorado, these issues by themselves account for a preliminary billing error rate of

Many of. the same issues present on the Colorado invoice are present on the Minnesota

In addition, Eschelon has raised mother issue with Qwest. Qwest is billing Centrex

Some incremental zone charges (lines outside Zone .1) are billed twice (double
once separately as an increment and then again combined with the line charge/port

Qwest's calculation of fractional charges are inaccurate.

Minnesota BAN 320-Z28-2603 May 28, 20021

Qwest responded that it will a`ddress_tl'1e issue in future billing

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND .. Idly 3, 2002

It is burdensome,

an
a

I

however, for Eschelon to ideNtify this issue and then wait one or two rnonths'to determipé if the

problem is indeed corrected arid appropriate credits-.app1ied.

For Minnesota, tbe.UNE-p issues by themse1v¢s account-for a preliminary billing Mor

rateof approximately 18.7%.

If, tikén together, all of the billing and rate issues raised by Eschelon do not phage the

result forbilMg accuracy under the PID measurement, Eschelon believes the rewire. is faulty

and does not capture the CLEC experience. When a LEC is as dissatisfied with the billing

process as 'Espbelon is _with Qwest's bil1ing process,. it.is difficult to betold that U:1e.bi1Is ah

allegedly perfect.

h.

I



charges for USE-E iStu and On-net custcirners. As an example, if a Qwest retail customer

; who has selected Qwest as the Mt:aLATA'to11 PlC calls azi Escbelon USE-E/UNE-Star local

.PID data recently, Eschelon found that

recently commenced, Qwest is already reporting Eschelon's Ur r;8:/UNE-Star lines as UNE-P

lines for purposes of the Regional Oversight Committee (ROC) Performance Indicator Definition

Business lines, which is how the lines appear on the bill received by Eschelon. In reviewing the

(PID) data. See Exhibit 4 (Affidavit of Lynne P-owers). Previously, Qwest reported these ones as

lines to UNE-P lines in approximately November of 2001.23

reporting not only on a going forward basis, but also retroactively to January of 2001. so that

Eschelon was not noticed six advance of this change.

months previously reported as business lines-were then reported 8.UNE:P. lines..

.complete and accurate records from which Eschelon could ball Mterexchange comers access

customer, Qwest should provide a record of that iI1traLATA toll call to

Eschelon can bil1.Qwest for terminating access. Eschelon needs an accurate .report of switched

B Although separate categories are used for other produces (such as UNITE~P~POTS), separate categories were not
created for UNE-E products (such as USE-E~POTS). If Qwest is claiming that it included UNE-E hues with UNE-
P lines because there waSuot a separate category, Qwest could have simply created another category, as it didwith
UNE-P-PO'IIS. »

access.

access miNutes of use ('_'MOU"), so that Eschelon may properly bill interexdliinge carriers. for

u.

v.,

Reporten 8

Although Esciielon's conversion UNE-E (with resale billing) to UNE.-P has only

.Over a period of -time., Eschelon complained to Qwest that Qwest we not providing

Switched Access

from

Qwest's reporting of the lines changed from business

Esc felon Telecom, Inc.
COf1D/LA/NEMO -- July 3, 2002

At that time, Qwest changed its

Eschelon, so that

See id .



missing was supported by an audit, external and internal. datapointsg and Qwest's own

the access records Qwest provided to Eschefon, and Qwest did not locate those calls. Second, as

admissions. First, are auditor retained by Eschelonmade anumber of calls that were not found in

Eschelon for UNE-P are substantially lower than the MOU received by Qwest, other Rl3OCs,

Eschelon did mt Exclude intraLATA .toll tragic caMes by Qwest. On. that basis alone, the MOU

a reality check, Eschelon provided Qwest data showing that the MOU provided by Qwest to

and .Eschelofl for on-net lines.

were understated.

Recentl the number of minutes reported to Eschelon jumped sigMicantly aNd became closer to

minutes will continue.

the humber of minutes that Escheion has Inairitained if should have been receiving a11..a10ng.24

This is another, significant datapoint supporting Eschelon's position that MOU were missing for

unableth bill' intereXchange barriers for access phages for .that period of time."

The increase in number of tninutes. oceurrecl verylre<;ently, and.Escheloo 'does not crow

yet whether all of these minutes 'win be billable or whether this increase in the number of

a long period of time.

24 Although Qwest may claim that tbis.is .due to a change from use of an interim process to use of Daily Usage Files
("DUIF"), Eschelon previously attempted to move off the interim process. Qwest asked. EscheloN Te return to the
inteNts process, because the long-terrn process was not worldng at that time.
25 For a period of time ending With February 28, 2002, Eschelon and Qwest settled the switched access issue, From
February 28, 2002 until the usage increased recently, minutes were rnissfng Lbat Escbelon otherwise could have used
to bill laCs. Even after the usage increased, Escbelon still has concerns about the issue of Qwest~car° Ned
inn'aLATA toll tragic. .

With~respect to missing switched access minutes, Eschelon's position that MOU are

Q_west disputed Eschelon's claims as to the vast majority of the rrussmg zmnutes.

If Qwest was also understating MOU for Q.t11er CLECs, CLECs were

Finally, Qwest admitted . that the MOU that it provided to

Eschelon Telecom, inc .
CO/E) /IA/NE/ND -  July  3, 2002
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collocation issues.

bperétes or is certified, Qwest and Eschelon have reached impasse with respect to certain

provided to Qwest evidence that another RBOC is providing it. See id.

Qwest has rehxsed to agree to provide this type of collocation, even though .Eschelon has

be Although Qwest was in a hurry co try to finish, Qwest could have taken some simple steps to advance the goals of
the group that it did not take. For example, with respect to the production support language developed near the end
of the recent working sessions, CLECs pointed out several deficiencies in the language ad provided suggestions f.or

'Qwest's proposed language had changed little and in fact
some language had been deleted. The group then spent a day and a hall or longer, drafting language ro describe
Qwest's existing production support process. At one point, after the group had toiled over some language, a Qwest
process specialist agreed with language drafted by the group and said words ro the effect of: "yes, that is whatrny
document says." Qwest undoubtedly has internal documentation that describes relevant portions of its existing
Processes. If the documentation contains confidential information, pertinent documents could have been redacted or
revised before distribution to CLECs. An advantage of this approach would have been that Qwest and CLECs
would be Worldng &om consistent language when irnplernenting these processes. instead, the redesign team had to
re-invent the wheel in this and other situations. This not only took more time but also increased the likelihood that
some issues may not have been covered completely or consistently. Another example of how Qwest could have

primarily on "working" sessions. rather than activities outside of the meetings. This was, ir1~par't,

particularly for small coMers When the redesign team was initially formed, the plan was to rely

the mal stages Were completed in a manner that precluded full aview and

'sessions that one. or more persons could do nothing but CMP redesign work. Esohelondoes no-t

due to what CLECs then viewed as an aggressive schedule. By the end of the sessions, so many

documents -werebeiri8 circulated and 'so much work expected outside of the many .working

have Rhat. kind of resources. The need for this was driven more by Qwest's self-imposed 271.

. . _ . -5
deadlines than outside factors.

expanding the language. Nonetheless, at the next session,

X.

In its negotiation of interconnection agreements for all of the states in which Eschelon

Collocation

The Change Management Process ("CMP") redesign process is not fully completed, and

Change Management Process

See Exhibit 6. With respect to off-site adjacent collocation, for example,

\

Eschelou Telecom, inc.
CO/ID/LMNE/ND -.. July 3, 2002

n
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process was being followed and how it should apply. It is too early to conclude that Qwest is

recent CMP monthly product and process meeting, discussions were held about whether the

continue. The redesigned process is only beginning to be implemented at this time. At the most

complying with the redesigned process.

in Salt.'Lake City (Draper Central Office). The tandem faiHire events occurred as follows.:

(Seven since October of 2001). In addition, on May 21, 2002, a Qwest Lifespan 2.000 went down

Milnriesota and Oregon about these tandem failure eVents. Although these failures did not occur

Eschéloh has submitted i.nforma1` comfalaints to' teState Commission staffs in Utah, Waskungton,

in Colorado, the problem is a multi-state problem in Qwest's territory.

problem from occurring in those states as well.

that different conditions exist' in ColoradO or any other Qwest state that would prevent the

example, in tile Salt Lake City 'tandem failure in June of 2002, approxlimate1y.l out of every 2

The CMI? documentation is not completely finalized, and redesign meetings or calls

Qwest has had six failures at Qwest tandem switches in its region in the last three months

Tandem Failure Events

October 2-4, 2001
March 18, 2002
March 19-20, 2002
March 29, 2002
May 16, 2002 .
June 20, 2002
June 26, 20002

Each of the failures has. adversely affected Eschelon and its end-user customers.

Minnesota
Washington
Utah
Ore00n .
Washington
Utah
Minnesota .

Eschelon Telecom, Inc.
CO/ID/IA/NE/ND - July 3, 2002

Qwest has not indicated

8at

1

For

I
v

y.

advanced the meetings was to provide rnoreoperanional personnel for pertinent discussions. Many of the process
specialists are liaisons who do not have the extent of &st-hand experience that would have benefited dmscusslons.



_ tandem failures.

numbers would vary throughout the outage, this helps describe the problem. The June Utah

long distance calls failed.

outage lasted for more than 2 hours, The previous outage in Salt Lake City lasted 14 hours.

Customers are threatening-to leave and some have left, Escllelon as a result of these situations.

show that these prcblcrns will not continue to occur. Tandem failures are particularly harmful to

small carriers, such asEscl'lelon, which do not luavelhe volume to attract laCs to build trunl<1ng

to them. Carriers should not have to build unnecessary tru1L1<-Ln8, or otherwise incorporate

inefficiencies in their network, because QWest's network is unreliable.

from distributing the noticeS to Customers to show that the problem is at Qwest's tandem. The

fact that Q_v~/est has a tandem failule is something customers should know.

asked Eschelcidfor evidence that the problem was in Qwest's network. Eschelqn akecl Qwest to

provide noN-conidential documentation coniitming that thefa.il.ures were at the Qwest tandem.

But, Qwest has refused .Te put anything iii witing'tlor* Eschelon to use in explaining the.prob1em

to end-user customers.

reported

from Qwest.

customers tO Eschelon, but it does not appear. that they have followed that procedure

A tandem failure should be rare.

The problems are Qwest failures at the tandem.

Some customers inadvertently called Qwest when the problems occurred.

to* Qwest that some of these customers claim to have received iNcorrect information'

The proper procedure is for Qs~/est's representatives to refer calls from our

Qwest labeled those notices

Approximately 1 out of every 3 local calls failed.

Qwest has not provided Esche.lon with evidence. to

as confidential, however, which deters CLECs

Qwest sent notices to CLECs of its

Eschelon Telecom, Inc .
CO/LD/IA/NE/ND July 3, 2002

_,in

_Customers have

.WVMle these

I
1

Eschelon

\

consistently.
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detriment from the-damage to Eschelon's reputation. And, on a going forward basis, Eschelon

network.

and tell us that this affects their business. Eschelou's business is also adversely affected. There

is not only an immediate financial impact from 'losing customers but also a longer-term financial

needs to be able to rely nn Qwest's network and to plan its business with confidence i.nthe

Qwest'.s Application. at this time woulcibe premature.

July 3, 2002

Esc felon's end-user customers are experiencing service problems. They are businesses

As this information regarding Qwest's commercial perforrnahce demonstr_ates, approvmg

\

By:

H15 CONCLUSION

G .
Karen . Clausen
Esche nTelecorn; Inc.
730 _nd Avenue S`outh, Suite 1200
Mien:ieapoLis, MN .55402-2456
(612) 436;6026 . . .

ESCHELON, ELECOM, 1nc.

Eschelon Telecom; Lnc.
CO/ID/IA/NE/ND - Idly 3, 2002
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In the Matter off S WEST Communications, Inc's
Motion for an Alternative Procedure co Manage the
Section 271 Process

INRE:

U S WEST COMMUNICATIONS, INC.

IN u-13 IVLMTER OF the-lnvestigafion into
U S WEST Communications Inc.'s Compliance with
Section 271 of the Telecommunications Act of 1996

IN THE MATTER OF U S WEST
COMMUNICATIONS, INC_.'S SECTION
271 APPLICATION AND MOTION F'oR
ALTERNATIVE PROCEDURE TO
MANAGE THE SECTION 271 PROCESS

In the Matter of the Application ot°U S WEST
Communications, lac. for Approval of Compliance
with 47 .U.S.C. § 27 1(F1l(3)(B)

IN Tm MATTER OF THE APPLICATION OF
.QWEST CORPORATION REGARDING 271 OF
THE FEDERAL TELECOMMUNICATIONS ACT
OF 1996, W'YOMTNG'S PARTICIPATION 114 A
MULT1_STATE'SE<:T1ON 271 PROCESS, AND
APPROVAL OF ITS STATEMENT OF
GENERALLY AVAILABLE TERMS

U S WEST Communications Inc.
Section Z'/l Compliance
lnvesrigacign

BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

BEFORE THE PUBLIC SERVICE COMMISSION OF wyoiv1n~4G

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

BEFORE THE PUBLIC SERVICE. COMMISSION OF TJTA;H

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION

OFTHE STATE OF MONTANA

STATE OF lOWA
DEPARTMENT OF COMMERCE

UTILITIES BOARD

STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

r

)

)

)

)

)

>
)
) DOCKET NO. INIU~00-2

)
)_

)

)

)

)

).
)

>

)
).

)

)
)
)
)
)

)

)

)

)

)

>
)
)
)
)
>
)

Cos.: No. USW-T-00-3

Docket No. D2000.5.70

Case No. PU=-3 14-97-193

UTILITY CASE NO. 3269

Docket No. 00-049-08

DOCKET No. 70000-TA-00-S99.
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the Midwest, Inc. and AT8cT Local Services on behalf fins TCG Affiliates (collectively

"AT8cT") submit the following data requests to Qwest Corporation, ("Qwest") to be

or parent companies) who Possess the requested informatioN and who ah authorized to

answered by those officers, employees, or agents of Qwest (or their subsidiaries, affiliates.

answer on behalf of Qwest.

were given with AT8cT's First Set of Data Requests.

AT&T 125

Please produce all agreements, letters and other documents of any kind that reflect
the terms and provisions, or any term or provision, of settlement made between Sun West
CoInrnunications and Qwest.

AT&T 126

. - Please produce all agreements, letters and other documents of any kind that reflect
the terms and provisions, or any term or provision, Of Settlement. made between Eschelon
and Qwest. » .

AT&T 127

Please produce all agreements, letters and other documents of any kind that reflect
the terms and provisions, or any term or provision, of settlement. made between McLeod
and QWest.

AT&T 128

Please produce all agreements, letters and otlrerdocuments .of any kind that reiiect
the terms and provisions, or any. term or provision, of any settlerrierit made by Qwest of

AT8cT Communications of the Mountain States, Inc., AT8cT Communications of

In responding to thisrequest, please refer to the deinitionsand instructions that

AT8cT'S THIRTEENTH SET OF DATA REQUESTS TO OWRST

DATA REQUESTS

3
.Ir

rI
I

*
I
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any dispute over Qwest s compliance, or lack of compliance, nth one or more item; of
the cornpetmve cneckiist set forth m 47 USC § 271 c (2 (B .

DATED. June 11 2001I

AT&T COMMUNICATIONS OF THE
MOUNTAIN STATES, INC., AT&T
COMMUNICATIONS OF THE
MIDWEST, INC., AND AT8<T LOCAL
SERVICES

By:
Mary B. Trilby
David S Harmon
1875 Lawrence Street, Spite 1575
De°nver, Colorado 80202
Telephone: (303) 298-6494
Facsimile: (303) 298-6301

1

I

I

L.
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-Original Message----
From; Joanne Ragge imailto:iragoe(3)uswest.coml
Sent: Friday, June 01, 2001 4:22 PM
To: Abdul-Qadir Merak; Ahlers Dennis; Barbara Fernandez; Beck Steve;
Becky Quintana; Bellinger Hagood; Best Harlan; Bewick Penny; Bill .
Steele; Boswell Rebecca; Bowles Julie; Boyd Cheryl, Bridget
McGee-Stiles; Brigham Bob; Bruce Smith; Bumgarner Margaret; Ceguera
Phil' Ciccolo Kris;.Clauson Karen; Connors John; Cox Rod; Crain Andy;
DeCook Rebecca; Devaney John; Dixon Tom; Doberneck Megan; Doherty
Phillip; Donahue Terri; Doyscher Gena; Dunnington Terri; Ellison
Maderia; Emory-Cherrix Lezlee; Freeberg Tom; Friesen Letty; Grundon
Traci; Harris Andrea; Hartzler Amy; Hopfenbeck Ann; Houston Cindi;
HOwerton Cynthia; Hsia.o Douglas;.Hundley Joyce, Hydock Michael; tsar
Andrew; Jennings-PaderMana; Jerry Enright; John Epiey; Johnson Alan;
Joseph Molloy; Joyce Rodney; KlLig Gary; Kunkleman Tim; LaFrance David;
Lip ran Richard, Liston Jean; Lubamersky Nancy; Mankowski Vince; Marquez
Tony; Marshall Kate, McD.anielPaul; Me.nezes-Mitch; Mike Zimmerman; .
Mirabella Nancy; Munn JOhn; Musselwhite Brian.; Neil Langland; Nichols
Robert; Norcross Michelle; Owens Jeff; P.aUla Strain, Pedersen Kate,
Peters Tim; Powers Jennifer; Priday Tom; Ragge Joanne; Roth Diane;
Rushing Cassie; Sacilotto Kara; Scheidler Jana;~Schwartz Christine;
Seger Viki;sekich Dominick;Skeer Martin; Shoemaker Lisa; Simpson Lori,
Sp-iller Dudley; Sprague Ethan; Starr Arleen; Seger Viki; Steese Chuck;:
Stewart Karen; Strain Paula; Strom Lise, Sussman Don; TaylorLOri; Terry
Robin, Thomas Brian; Titzer Karen, Townsend Robert; Tribby Mary;j . .
Snowberger Vince.; Viveros Chris; Walczak Ad-am; Wen.dlin.g Warren, Waysdqrf
Julia; Wendie Allstot; WickslJilf,.williams Mark,.Wilson Ken, Wolters . - '-

.Rick, Young Barbara,'Zul'evic~Mike . . . -.
Subject: CO DoCket No 971It98T - SunW.est Withdrawal of Opposition .

Attached rlereto please find Sun West's Withdrawal of,OppQsitiom to
QweS't . . '. . . " .4 7
Petition to Obtain Approval to EMeiihe In-Region interLATA
Telecom mLJmications . . . . . . .
Market which was filed with the CoMmission todays

(See attached .file; 271 SunwestWithdrawal.dQc;)
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Telecommunications Market - Fifth Workshop.

M THE MATTER OF THE 1nw8sT1<3AT1on
MTG U S WEST COWLvfUNLCAT1ONS, H\IC.'S
COMPLIANCE vv"ITH§ 27116) OP THE
TELECOr CAT1ONS ACT OP 1996

reached 'a settlement with respect to all outstanding claims made by Sur west as to Qwe'§t. On or

Fourth Workshops..On or about May 9, 2001, Sur WeSt filed a Supplement to Statement

Position Opposing [QWcst's].Petition to Obtain Approval tO Enter the In-Region kiter-LAIA

about Iannary 3 I, 2001, Sur West filed a Statement of Position OppOsing [Qwest's] Petition to

Obtain Approval to Enter the In-Region Inter-LATA TelecorninunicatioriS Market - Third and

number portability. This and other issues Sur West raised. in the Section 271 wofkshops.};1ave...

testirnohy before. the CPUG in the SéctioN 271 workshops. One of S1.mWest's coricems m. the .

Section 271 workshops was how Qwest provisions unbundled loops deployed over IDLE with

been resolved to SunWest's satisfaction,lanci are no longer a oonoern. Accordingly, Sur West

hereby withdraws its opposition no Qwest's Section 271 appllcatlon.

I
I

Sur West Communications; Inc; ("Sur West") and Qwest Corporation ("Qwest") have

WITHDRAWAL OF opposIT1onlTo QWEST'S PETITION TO
OBTAIN APPROYAL TO ENTER THE IN-REGION INTERLATA

TELECOMMUNICATIONS MAR1Q;T

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

Representatives from Sur West have also gjlven .

l
|

I
I
I

I Docket No. 9'/I-l98T
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DATED this day oflviay, 2001

3tJnvv'EsT COMMLJMCATIONS, we

By:
Scott I. Mikulecky, #16113

DUPFORD & BROWN P C.
101 N Tenon, SLate 410
Colorado Sprangs CO 80903
(719) 471-0559 ltelepnone;
(719) 471-0583 (fax)
Attorneys for Sur West Communications, inc.

I

I

I
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F CERTIFICATE OF SERVICE

I hereby certify that an original and five copies of the above and foregorn8 Withdrawal of
Opposition to Qwest's Petition to Obtain Approval to Enter the In~Regio11 InterLATA
Telecommunications Market was hand deli /red this it day ofiunq 2001, to the following'

Mr. Bruce N. SmltO
Colorado Public Utlhties Comrmssmon
Executive S€CI'=(31-Y
1580 Logan St., Office Level 2
Den/er, CO 80203

and a copy has been hand delivered on the following:

"Joseph Molloy
Colorado Public Utilities CoInmlsslon
1580 Logan St., OL-2
Denver, CO 80203

"Mama Kennings=Fader
Assistant Attorney General
1525 Sherman Sc , sch Floor
Denver, CO 80203 g

1

and a copy was served eleenrorucally co each person on thee-mail chsnributlon list for this docket.
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.IN THE MATTER OF THE APPLICATION OF 0W'EST .).
CORPORATION REGARDING 271 OF TI-IIE FEDERAL )
,TELE<;ommLn~11cAT1ons ACTOF 1996, WYOMING'S y
PARTICIPATION IN A MULTI-STATE S-ECTION 271 : )

.PROCESS, FED APPROVAL OF ITS STAEMNT OF )
GENERALLY AVML LE )

- )

In the Matter of U S WEST Communications, lnc.'s Motion
for an Alternative Procedure to Manage the Section 27 l
Process

IN THE MATTER OF the Invesciganion Into U S WEST
Communications. Lnc.'s Compliance with Section 271 of the
Telecommunications Act Of 1996

l'NRE:

U S WEST COMMUNICATIONS, INC.

U S WEST Communications, Inc.
Sectidra 271 Compliant:
Lnvestigauzion

In the Mactcr of the Application off S WEST
Cornmunicatibns, Inc. for Approval of C0mplianc: with 47 .
tJ.sc. § 2'/l1(d)(2)(8) ' ..

IN TI-E MA R OF Qwcst Corporations Scctibn 271
Application and Motion for Alternative Procedure to .
Manage the Section 271 Process

BEFORE THE PUBLIC SERVICE COMMISSION OF WYOIYIING

-BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

BEFORE THE NEW MEXICO REGULATION COMJYIISSION

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MONTANA

In

STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

STATE OF lOWA
DEPARTMENT OF COMMERCE

UTILITIES BOARD

)
)
)
)

)
)
> DOCKET NO. lNIU.00-Z
)>

>
)
)
)
)

)

)

)

)

)

)

)

)
I

)
)
).
)

Utility Case No. 3269

Case No. USW~T-00-3

Docket No. Dz000.5.70

Case No. PU-314-97-193

Docket No. 00-049-08

DOCKET No...70000-TA-00-599.

1

is
.ml

'A .

l

I



request is unreasonable, oppressive and unduly burdensome .

served by AT8c'7 as follows:

Qwest Corporation ("Qwest"), through its undersigned counsel, submits its objections

and responses to the Thirteenth Set of Data Requests (hereinafter "Discovery Requests"),

Qwest objects Io each request contained in the Discovery Requests on the.following.

grounds :

and beyond the scope of the discovery contemplated in this proceeding.

.that is` not reasonably ca.lculated.to lead to the discovery of admissible evidence.

Qwest to provide documents not widlin its possession or controL on the g1:oundsThat the

and ambiguous as to be impossible to answer.

productioN of docurnentsprotected by .the'.attorney-client privilege, they work product

docitfine, the corporate self evaluation privilege, or any Qther legally cognizable privilege.

information that is highly con.5dentia1,proprietary and because they violate the

Qwest objects to the Discovery Requests as overly broad, unduly burdensome,

Qwest objects to the Discovery Request insofar as the requests purport to-require

Qwest objects to the Discovery Requests insofar as the requests are unduly vague

Qwest objects to the Discovery Requests irisofalf as .th.erequests call for the

Qwest objects to'tbe Discovery. Reqilests becantse they seek irrelevant information :

Qwest objects to the Discovery Requests on the .grounds that they seek

QWEST'S O8JECTIQNS AND RESPONSES TO
AT&T'S THIRTEENTHSET OF DATA REQUESTS

GENERAL OBJECTIONS

I
1

2.

1 .

3 .

4.

5.

6.

confidentiality rights of third parties.



J '

If L4
:re £1/3 Qwest specifically reset/es the ngnt to supplement Qbjeeuons and/or add

addmonai objections in 'he future.

Notwmthstandmg and wlthoLt waiving the g° neraI objecuous, Qwest provides its

spemflc objections and r° sponses to spcmic r-quests which are 1nco@orated m M13

document as if fully set forth harem.

DATED this 20"' of lune, 2001

By

I

1

'r

John L. Mann
Charles W Steele
Andrew Crate
1801 Calrfomia Street
Suite 3300
Denver, CO 80202
(303) 672-2709

Attorneys for Qwest Corporation

I

1

Q

7.



M;/ma J. Waiters, Secretary
Idaho Public Uulmes Comnnssion
472 West Washm8ron
Bolsa, Idaho 33702
Case No USW-T~00-3

Penny B3.K€F
Io wa Uuhcmes Board

350 Maple: Street

Des Memes, IA 503 19-0069

Doc <et  No INU-00-2

Dermis Crawford
Montana Pubic Service Commlsslou
1701 Prospect
Helena, MT 59601
Docket No D2000 5 70

Witham W Bunk
North Dakota Public Service Corrumsslon
State Capitol - l21*1 Floor
B smarcx, ND 53303-0430
Case No. PU-3 14-9--193

Ms. Quite Orchard, Ex8cutwe Set:r° tarv
Utah Public Service Cornmtsston
Fourth Floor Haber Wells Butldmg
L60 East 300 South
Salt Lake City, UT 811 l 1
Docket No. 00-049-08

Stephen G O'<le/
Secretary and Cnxef C0L1nsel
Wyornmg Pubic Servxc: Cornmzssmon
Hansen Buildnlg, Suite 300
2515 Warren Avenue
Cheyenne, WY 82002
Docket No. 70000~TA-00-S99

Charles F Noble, Esq
Director - Legal Division
Public Regulation Commission
224 E. Palace Avenue
Santa Pe, NM 87501

4

*v

"Robert S. Nelson
Montana Consumer Counsel
616 Helena Avenue
PO Box 201703
Helena, MT 59601

I

A

Consumer Advocate
Department of Justice
Consumer Advocate Dwislon
310 Maple Street
Des Modes, LA 503 19-0069
(3 copies)

"Cheryl  Murray
Department of Commerce
160 E. 300 South
Salt Lake City, UT 84014

Ivan Wrliiarns
Consumer Advocate Staff
Pubic Service Commission of Wyoming
2515 Warren Avenue, Site 300
Cheyenne, W'Y 82002
(3 copies)

.Ur
an

CERTIFICATE OP SERVICE

I hereby comfy that on tins 20th do/ of lune 2001 I caused a copy of the foregoing co be served to

the folio mg

and a copy was hand delivered to the followmll

and a copy was served electronically to each person on the superlist kept by Liberty Consulting Group for
these dockets.

Denotes signed non-disc1osu.r°  agreement received.



Chat
made

an addition co-the General Objections, Qwest objects to this request on,
'the grounds that it is overly broad, global, seeks information protected
by the attorney-client privilege, attorney work product doctrine. or any
'other legally cognizable privilege seeks .third party confidential
information, seeks information thatis' highly confidential, proprietary,
and competitively sensitive, and seeks .information"that is irrelevant and
not reasonably calculated. to lead to the discovery of admissible evidence
Additionally, Qwest objects because Sur west only does busiNess in the
state _Of Colorado; as a result, the Underlying dispute and settlement
Sur west in Colorado has no relevance to the .1 state process .for this
reason as well.

REQUEST NO

INTFRVENOQ J

RESPONSE :

Please .produce-all agreements, letters
reflect the -terms .and provisions,
between Sun West communications and Qwest

AT&T Cémmunicanions of

125

.

the MQunQains;3;-5

Multi.
NM
mT-02000.s.70
pu-314~97-193
INU-00-2, by
3269
AT&T

and other* documents
OF&HY cerm.o: o'ovLslon,

134125

271 M T

UT 00-049-0B,
, ro
70000-TA-00-599

r

f UT

USW-T- 00 -3

r

I

ND

Inc .

I ID

.of
of

I

an

IA

r

I

ND
IA
NM No .

any kind
set:1emenc

l

wilt ti.

WY

.

I

I

F



Cha x;

made

:In-addition to General.Objecnion, Qwes: objects
grounds than it overly broad,.global,
the attorney-client privilege, attorney work produce doccrlne,
ocher legally cognizable privilege,
information, .
and competitively sensitive, end'seeks

reasonably calculated 'cc laid

REQUEST

1nTE:zzv*anoR

RESPONSE .

not

Please
reflect
bet:we=*r1

NO :

produce
the ce- S
Esckxelon

:his toques:
seeks information procecned

or
seeks third natty confidential

seeks informatiah that is highly coniidencial,
. . informacibn

the discovery o

AT &T

126

the
is

Communications

agreements,
and orvis ions
and Qwes c̀ .

of

C Q

letters
I

the

Multi
N M

MT-D2000.5,70, UT
PU~3l%-S7-193, ID
INU-00-2, -TA-00-599
3269
AT&T

o r

mountain

any

13-125

271

and

2

00-049-08,
usw-T-oo-3

WY 70000

orzk.sar

s

we .r

Stiazas

o r

C"E.\.

C O

Qocument; s

3:.'ov1 S LOTS I

UT

proprietary,
is irrelevant and

admissibla'evidence

I

I

ND

Inc .

1
ID

of

of

r

iii:it

IA »

I

I

ND
IA
NM

o n the

by'
any

any kind
settlement

WY

No _

I

4
4
I

I

I

I I

I

I



A

than reflect the
made between McLeod and Qwest:

REQUEST no

INTERVENOR

RESPONSE

Please produce 'all agreements,
terms .and provisions ,

AT&T Communications of

127

Letters and other' documents
or any :arm or ;'ovLsron,

the mountain Sla:=s,

Multi
NM
MT-D20G0. 00-049-08,
PU-314-97 ID USN-T-00-3
INU-OU-2, WY
3269
AT&T 13 - 127

271

S.70,
-193,

MT

70Q0Q-'TI_A-00-599

I UT, ND

Iris

I IDI

5:
OL..

of

IA,

r

r

N D

I A

NM NO .

any kind
5etcLemenE

W Y r

9
r

evidence-

In addition' tothe General Objections, Qwest objects ea :his request on'
the grounds that it is overly broad, global, Seeks information protected
by the attorney-client privilege, attorney.work product doctrine, or any
other legally cognizable 'privilege, seeks third par Ty confidential .
information, -seeks information that is highly confidential, proprietary,
and competitively sensitive, and seeks information that is. irrelevant and
not reasonably calCulated.to'lead to the discovery of admissible.

r

I

.r

I

r

I
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Cross Mckinney

Chapter: Consulting Servicies:

8/6/02 Rx
ACM-5 p. 98-102 Reclassification of consulting expenses from revenues to expenses-
reclassified in 2002

Chapter: Classification of regulatory vs. non regulatory

8/6/02 Rx
QC : Qwest Corporation : old US West regulated p. 104
QSC = Qwest Service Corporation p. 104 holding company for QSC and QC
QCC = Qwest Communication Corporation - old Qwest - unregulated 104, 106

McKerfney any Casey negotiating-Ks on behalf of QCC, but employed by QSC 106

The issue centers on the unregulated company-QCC selling regulated services-
McKenney is trying to say that the agreements are not covered by the Commission
because QCC is unregulated

I

Claptert Qwest's people did no; understand the agreement-The Sherbum email

8/6/02 Rx
P 124-128
P. 12.4 many people involved in the Qwest Mcleod agreement that did not
understand the agreement
Jim Sherburn-vice president for sales central division talks about the 10% across the
board discount possibly being negated.
McKenney says this Sherburn was an employee who did not understand the agreement
with M.
Exh 441- the sherbum email
442- Mck. And sherburns letter regarding 10% reduction
443-10% explanatory - sherbum
444-internal email lirom sherbum about additional language concerning the 10%

p. 128-130, exp 459 Washington
p. 131- 138 , ex 452, 453, 424, 425, 411 Arturro Ibarra

139-143, ex 412 Requisition Sheets

p.143,434
p.145,436



Chapter $15 million is not material

8/6/02 Rx
pl56-158, pll6-118
p 118 lines 17-23 $40 to $50 million dollars is not a material amount

Clay Deanhardt
p. 40 8/06/02 Rx
oral agreement was handshake deal according to Mr. NazaNan
Mr. Casey and Mr. Mckinney were on the telephone according to Mr. Nazarian (9-
Nazarian is a Qwest attorney-outside counsel) .
McKenney testified that he was out of town.

E

I
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a

Cross Mckinney

Chapter: Consulting Services:

8/6/02 Rx
ACM-5 p. 98-102 Reclassification of consulting expenses from revenues to expenses-
reclassified in 2002

Chapter: Classification of regulatory vs. non regulatory

8/6/02 Rx
QC : Qwest Corporation : old US West regulated p. 104
QSC = Qwest Service Corporation p. 104 holding company for QSC and QC
QCC = Qwest Communication Corporation - old Qwest unregulated 104, 106

McKinney and Casey negotiating Ks on behalf of QCC, but employed by QSC 106

The issue centers on the unregulated company-QCC selling regulated services-
McKenney is trying to-say that the agreements are not covered by the Commission
because QCC is unregulated -

Chapter: The Sherbum email

8/6/02 Rx
P  124 -128
Jim Sherburn-vice president for sales central division talks about the 10% across the
board discount possibly being negated.
McKenna says this Sherburn was an employee who did not understand the agreement
with M. ..
Exp 441- the sherburn email
442- Mck. And sherburns letter regarding l0%'reduction
443-10% explanatory .- sherbum
444-internal email from sherburn about additional language concerning the 10%

p. 128-130, exp 459 Washington
p. 131- 138 , ex 452, 453, 424, 425, 411 Amlrro Ibarra

139443, ex 412 Requisition Sheets

P- 143,434
p. 145,436

Clay Deanhardt
p. 40 8/06/02 Rx

f



a
4

oral agreement was a handshake deal according to Mr. Nazanan
Mr. Casey and Mr. Mckenney were on the telephone according to Mr. Nazanan (7-
Nazarian is a Qwest attorney-outside counsel) .
McKenney testified that he was out of town.
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In agreement paragraph 3 of the "Confidential Amendment to Confidential/Trade
Secret Stipulation" between Esc felon and Qwest
agrees to provide "consulting and network serv4 ces" to Qwest 'n
"an amount that is ten percent (10 percent)
for all purchases made by 'sche'cn fo'm Qwest from November 15,
December 31, 2005." °lease ans we' the fcllowi"g with respect to
'agreements

d. Then:**y,
resDcn5ibé'i*

IdentiFy,
Qwest.

b. Ident"y any other "_8"
QIO?lG8 consulting Se*vzces

r'~w l

a. Describe in detail' :he ne::'e of the consul*ing services 8c:ually
provided by =sche'on, ;nr*"H=»~ whet he' those services relate to issues
outs£de of the p:ov*sion;ng G: -=W=¢ommunf"ation services to Eschelon.

REQUEST

Information Requested By;
Date Requested:
Date Response Due:

Informal* on Requested from :

my name

by P18318 .-__-

State O: Mi*nesote
Department of Commerce
IN?ORMATION REQUEST

-A
~.4

9 -

which Qwest has offered the opportunity to
exchange to' --4_€ng f='"nds Lm M'nnesoLa.

P421/DI-01-814

Qwest Co*so'ation

Ferguson,
11/27/2001
12/17/2001

the con3u'tan:s Eschel9n has Qrovided for

pe'scn at Qwest cnaraed with
T'-an *=1=*i93s3i:.

Sharon

A S 1 1

(Q110041 Q110048), Eschelon
' exchange for

of the aggregated billed charges
2000 chough

iv

9

06732

I

ca - A
4- \-J

m * 1 4-¢?Q Lode* -"e'den*'y the amount O: money pat* to Echelon Of Qwes*
terms or tors agreement.

f. Identify at least one :Ce a;p"oved by :he M?UC between Qwest and a CLEC
in which Qwest agrees_ to prov roe toe C'8" with b'lTnq re'unds in exchange
for services provided by the C"C . Dlease provide ; copy QF the
relevant page(s) 'ram the iOer'°"ed

toQwes
*pr"7~

RVSPONSE:

II ad't'9n and in 'eDo*se _o thePlease see Response to Request 66.
particular questions of Request 67

a . ' .

the creation of a UNE Sta' croCuct '="=c"ed in its interconnection amendment
dated November' 15, 2001. Development of this product involved substantial
effort by Qwest, and Qwest has used consulting services :ram Eschelon in an
effort to make this product useful to CLEC customers and to improve Qwest's
delivery of this product. UNE Sta' is something that is included in Qwest's
interconnection agreement with echelon and is available to any CLEC wishing
to opt-in to all of its terms. Attached as Trade- Secret Attachment C is a
list of consulting teams from echelon that performed work 'tom Qwest. Those
teams include:

Esc felon has :provided wide 'ang'nc consu.inq services Wat* respect to

DCC



e

OSS Team -- Respons*1-:le for eva'ueting and suggesting mod* 'i:a:io°'
to operational sup;.:o*.- systems in connection wi*i1 UN: =L="

1

2. UNE--P Team - Assisted and made
determining USO Cs for features associated with UNE

recommendations to* De*ive:v and
Star. 4

3. Billing Team - Assists and makes recommendations
regarding appropriate billing for UNE Star products given appl'cable
Commission orders and decisions in multiple states and assisting in :esolv'nc

Star.

'CO Qwest

issues associated with bi'ling to' UNE

4 .
processes
processes

Collocation Team Assists and suggests mociif'ca':ions for
for addressing collocation issues in order 'co improve those

5 »
in ore:

Cutove: Team Studied and suggested changes
to decrease Qwest cutover times.

4. customer* EIDC8SS€S

6. DSL Team
providing re-sale of

- Assists Qwest in developing ;>*'ocesses and methods
DSL.

7. Held Order Team - We"ked with Qwest in an effort to evaluate Qwest
processes to reduce held orders .

8.
Qwest o n

markets.

Netzwork/Enterconnecz cn Trackincr Team
issues "ego**"ng how 1:*a'" fs is "outedin

Assisted in working with
*he Seattle and °o"t'and

I

4
b. See :he McLeod Ag*'ee=~..ment:

C. Dl8¢8S& see .1T1.ttac:i1m-e:*t. r"M.-

' a ~ " ' ' . .$-v_n Sav;'l@ an; £:ev= Sn=a"a9

o
e. Qwes: is pa:he*i:~
Ava:lable.

- b 4
. ~.. ,..*motion and wit* 8:):'0v*cie it as soon as it is

.. . _ this
calling refund for services orov'ded by the

'. *he consulting arrangement w':" Eschelon uses bill refunds as a
surrogate for hourly Cr other payments that m4 ght other=se be maid to a
consultant entering 'to an arrangement with Qwest. Accordingly,
agreement Ls not an exchange o' a
CLEC. Because this involves consulting services as opposed to an
interconnection arrangement, this agreement :arm has not been included in
interconnection agreement amencnent *Q* the reasons set for Rh in
Request 66. *eSponge aH

Co

SUPPLEMENTAL RESPONSE 12/20/01 :

:o'- the period of 11/15/00 :h'ouc* 08/81/01,
$2,540,017. the amount due to 'ache*on is

d
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Arizona
RT-00000F-02-0271
RUCO 19-008

INTERVENOR Residential Utility Consumer Office

REQUEST NO 008

Admit that Kevin Seville worked for Qwest in December 2000. Explain Mr.
Seville's position in December 2000, and whether he still works for Qwest and
in what capacity. Did Mr. Seville, David Schlosser and Judy Rise of Qwest
attend a meeting on December 21, 2000 with Bill Popp, Pam Lelm and Sarah
Padullah? What was the purpose of the meeting? Did that the representatives
of Popp question Qwest about the Esc felon and McLeod agreements in that
meeting? Does Qwest admit that Sarah Padullah asked Mr. saville why the
UNE-P pricing was a good deal for McLeod and Eschelon and that Mr. Seville
said there were other non-disclosed reasons that he could not share because
the terms were not public? Did Qwest contract with Popp to provide services
in Arizona from January 2000 to Present?

RESPONSE :

Qwest objects to this request on the grounds that it is not reas8hably
calculated to lead to the discovery of admissible evidence and beyond'the
scope of this investigation. Without waiving these objections, Kevin Saville
was employed by Qwest in December 2000 as a Director of Wholesale Account
Management. He is no longer employed by Qwest .

r

Kevin Seville, David Schlosser and Judy Rise meet with Popp COmmunications in
December of 2000. The purpose of the meeting was to discuss Qwest
interconnection products. The main discussion was product attributes and
pricing.

There was a discussion about the Esc felon and McLeod agreements as it related
to Popp's questions about pricing structures and.flat~rated pricing model.
Kevin Saville stated that while the group could broadly talk about the
agreements, they were confidential agreements and could not fully be
disclosed. However, Qwest shared the pricing model that there was an
agreed upon flat-rate price for each state and that the flat rate pricing was
not the cheapest line rate in all states. Qwest explained that when services
for all ten states in the plan were aggregated, the pricing became more
f adorable for the
volume of services by which Eschelon and McLeod and committed. Qwest further
explained that, for companies that did not operate in all the-plan states or
that were concentrated in particular zones within specific states, the
Eschelon/McLeod pricing might not make economic sense.

Popp Communications has an interconnection agreement that was signed on
January 18, 2001 and was approved by the Arizona commission on August 6,
2001. However, Qwest has never seen an order from Popp for local
interconnection services nor has there ever been any billing done by Qwest to
Popp for interconnection services in the state of Arizona. Popp has been
inactive in ordering services in the Arizona market for interconnection
(local) services. Popp is an active customer for access services used for
its interexchange carrier business providing long distance service.

Respondent Judy Rise
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Gregory Scott
Edward A. Garvey
Marshall Johnson
LeRoy Koppendrayer
Phyllis Rafa

Chair
Commissioner
Commissioner
Commissioner
Commissioner

In the Matter of the Complaint of the
Minnesota Department of Commerce
Against Qwest Corporation Regarding
Unfiled Agreements

MPUC Docket No.
P-421/C-02-l97
OAH Docket No.
6-2500-14782-2

TESTIMONY OF SARAH PADULA

1 1. INTRODUCTION

2

3

My name is Sarah Padula. I am the controller and treasurer for POPP Telecom,

Inc. d/b/a POPP Communications ("POPP"). My business address is 620 Mendelssohn

4 Avenue, Golden Valley, Minnesota 55427. The information in my testimony is based on

5 my personal knowledge, and my review of the Amended Verified Complaint Sled by the

6 Department of commerce and of the unfiled agreements with Eschelon Telecom, Inc.,
\

7 McLeod USA Coved Communications Company, SMALL CLECs, and USLink, Inc.

8 and 1nfoTel Communications LLC referred to in the Amended Verified Complaint.

9 POPP is a CLEC in Minnesota that offers telecommunications services here and

10 in twelve other states. POPP operates as a facilities-based CLEC that specializes in

1] providing service to small to medium size businesses. POPP entered the

12 telecommunications industry as a long distance provider and has expanded its services to

13 provide local service to businesses located in the Twin Cities Metropolitan area. Since

1
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1 Qwest is the dominant ILEC in Minnesota, POPP must enter into interconnection

2 agreements with Qwest in order to provide local service to its customers.

3 II. ANALYSIS OF ISSUES

4 POPP entered into its first agreement for local service with US West

5 Communications, Inc., now merged into Qwest, when it executed an agreement for

6 service resale in January, 1998. That agreement was approved by the Minnesota Public

7 Utilities Commission on April 7, 1998. The agreement was initially set to expire in

8 March, 1999, but the parties signed an amendment extending the agreement to March,

9 2000. POPP entered into an interim set of contracts with US West Centrex 21 which

x

10 provided for wholesale discounts for the resale of local service. The Centrex 21 9

' x

1 1 agreements were in place when I started working with Qwest in November 2000. POPP

12 had determined that Ir was losing money on local service under the resale agreements
it

13 with Qwest. At that time Popp decided to opt into the Interconnection Agreement and

14 any associated amendments between AT&T Corporation and Qwest Corporation f/k/a US

-15 West Communications, Inc. that was approved by the Commission as an effective

16 agreement in the state of Minnesota.

17 As controller and treasurer for POPP, I am responsible for POPP's relationship

18 with Qwest. My initial contact with Qwest was with Pods Woodman, an account

19 manager assigned to POPP in November, 2000. However, my contact with her was very

20 limited, and she was reassigned within one to two weeks. The new account manager was

21 David Schiosser.-.I started communicating immediately with Mr. Schlosser as had read

22 about McLeod and Eschelon agreements in the newspaper. I asked Mr. Schlosser for

2
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copies of the agreements, but he refused to provide them, saying they contained trade

2 secrets. I told Mr. Schlosser I was calling the Commission to get copies of the

3 agreements, and I did receive from the Commission a copy of an Interconnection

4 Agreement Amendment between Qwest and McLeod USA dated October 26, 2000, and a

5 copy of the attachments to the agreement between Qwest and Eschelon. I told David

6 Schlosser that POPP needed an initial meeting with representatives oflQwest to talk about

7 rates. I am aware that William Popp also called a vice president at Qwest to request a

8 meeting. POPP was losing money on the resale I6caI service, which was why POPP

9
J

10

wanted to discuss rates at a meeting with Qwest. Prior to the meeting I reviewed the

public agreements between Qwest and McLeod and Eschelon that set out the rates for a

new product from Qwest called UNE-P or the UNE platform. 1 tried to figure out why

12 McLeod and Eschelon had signed the agreements. In looking at the agreements it
4

13 appeared to me that McLeod and Eschelon were paying a substantial dollar amount to

14 convert to the UNE product, and the rates were not that much of a savings over resale

15 rates .

16 On December 21, 2000, Bill Popp, Pam Lelm and I attended a meeting with

17 Qwest representatives Kevin Seville, David Schlosser, and Judy Rise. I had a

18 handwritten agenda with questions for the meeting and took notes of the meeting. My

19 agenda and notes are attached to my testimony as Exhibit SP-1. I also made handwritten

20 notes on portions of the agreements of McLeod and Eschelon. They are also attached as

21 pan oflExhibit SP-1 to my testimony.

3
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At the meeting I asked Kevin Seville about the UNE-P product that was being

2 provided to McLeod and Eschelon. He said that the product did not make sense for

3 POPP. I told him that in looking Ar the rates in the agreement, and the fact that McLeod

4 and Eschelon had agreed to pay millions of dollars upfront to convert customers xo the

5 UNE platform, I could not see why it made sense for McLeod or Eschelon either. The

6 agreements with McLeod and Eschelon provided that the rate in Minnesota for the UNE

7 platform product was $27.00 per line per month, with features included, plus a charge per

8 minute for each line after the initial 525 minutes, When I questioned KevinSaville as ro

why this was a good deal for McLeod or Eschelon, Mr. Saville said there were other,

i

10 non-disclosed reasons that he could not share because the terms were not public. Kevin

Seville said that ifPOPP tried to reach an agreement with Qwest on the UNE-P product

12 being used by Eschelon and McLeod, it probably would not make sense.
c

13 POPP opted into the AT&T Interconnection Agreement in January, 2001, and the

14 agreement is still in place today. After POPP opted into the Interconnection Agreement, I

15 stared seeing information that the UNE-P platform was being offered to other carriers

16 nationwide, and that it was being required by the FCC. POPP was receiving a 17.66

17 percent discount.for resale service, but could achieve a larger margin for facilities based

18 service, but the facilities based service required substantial capital investment to provide

19 that service. I started hearing that other companies were using the UNE-P product with a

20 35 percent margin. In March 2001 POPP had a new account manager again at Qwest,

21 David Cross, and I started asking again by telephone and email about the UNE-P product

9

4
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l because of what I had heard other companies were receiving. I could not get a

2 satisfactory response from Mr. Cross about the UNE-P product.

3 POPP decided to move forward with a facilities-based program, and experienced

4 problems with connections with Qwest. On June 6, 2001, I met with David Cross'

5 supervisor, Patty Snyder, and told her POPP wanted answers to our questions about the

6 UNE-P product and the interconnection problems we were experiencing trying to

7 establish a facilities based program. Ms. Snyder said that she handled "business-to-

8 business" deals, and a product called UNE Star at that point, but said that the UNE Star `

9 product would not work for POPP. Qwest used different terminology for the UNE

f

10

I 1

product, which was confusing to me. In December 2000 Qwest called the product UNE-

P or UNE platform, in May 2001 Qwest had a product called UNE Star, and Qwest also

12 had a product that it called "business-to-business." Qwest representatives repeatedly told
l

13 me the products would not make sense for POPP.

14 At the meeting with Ms. Snyderl gave her a written list of facilities problems and

15 she said that David Cross would have answers within a week. I told her it*would be

16 helpful to talk to people at Qwest directly rather than work through David Cross, and

17 Ms. Snyder said David Cross would have a plan within a week. Mr. Cross did come out

18 and make a PowerPoint presentation in mid-June 2001 with a plan for weekly meetings.

19 POPP did have weekly meetings with a group of employees from Qwest for a period of

20 time, and did receive some answers at the meetings, but a lot of the questions that POPP

21 had were not answered. A frequent response from Mr. Cross when I asked questions was

22 that POPP would need an amendment to the Interconnection Agreement, which took

5
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weeks or months to get done, and after this happened the first time I asked him to send all

2 of the amendments that POPP may be required to sign. We subsequently asked

3 repeatedly for Qwest to give POPP the amendments that we needed to purchase the

4 services from them. Qwest also required POPP to complete questionnaires for each

5 product, and then changed the questionnaires. The weekly meetings stopped in

6 November 200 I as there appeared to be one person answering the questions, Terry

7 Walters in Arizona, so having an entire group meet seemed a waste of time.

8 We have continued to have service problems with Qwest and delays in

9 connections and products. POPP now has the UNE-P product, but it appears to be

10 different than the UNE Star product that was made available to Eschelon and McLeod.

11 At the meeting with David Cross he presented the UNE-P as a product that was included

12 in the Interconnection Agreement that POPP had opted into, and stated an amendment

13 was not necessary. POPP stared provisioning customers for the product, then Qwest said

14 that POPP needed an amendment. It took one and a half months to get the amendment

15 `signed, which delayed the product and resulted in losing money and customers.

16 1 have reviewed the agreements referenced in the Amended Veri f3ed Complaint

17 that were not filed with the Commission. Each of the agreements appears to provide very

18 favorable terms to the CLEC that entered into the agreement with Qwest providing

19 services under conditions and rates not made available to Popp. The fact that companies

20 that POPP is competing with have received more favorable conditions and rates from

21 Qwest than POPP has received has resulted in harm to POPP's reputation and the growth

22 of its business. In particular, the unfiled agreements with Eschelon have provided that

6
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CLEC with conditions and rates that Qwest has not made available to POPP. Provisions

2 of these agreements that! believe POPP should have had the option to "pick and choose"

3 and would have been very beneficial to POPP's business include the following:

4 Dedicated On Site Provisioning Team

5 The agreements that Qwest entered into with Eschelon on February 28, 2000 and

6 May 1, 2000 required Qwest to provide an on site coach and dedicated provisioning team

7 to assist Eschelon in solving ordering and provisioning problems. The terms of these

8 agreements should have been made public and availableto POPP to consider. I believe

9 that having a dedicated team on site that knows Qwest's procedure and is dedicated to

10 solving issues solely with POPP would have a real impact on POPP's local services. Por
I

the last 3 ._ years POPP has been required to have a team of employees dedicated to

12 provisioning and trouble shooting repair and service issues with Qwest. POPP had to
i

13 start with no basis of knowledge in local service, and did not receive help from Qwest.

14 Additionally, Qwest continually moves employees into different jobs so we are required

15 to repeatedly educate employees at Qwest about POPP's services so issues can be

16 resolved.

17 Ordering and provisioning and the resolution of service issues have been a very

18 difficult aspect of working with Qwest in my experience. If anything has hurt POPP's

19 reputation, it is service problems with the local service. Service is POPP's product, and if

20 we cannot provide good service to our customer, we lose the customer and our

2] credibility.

7
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I The fact that the dedicated provisioning team has been provided to POPP-s

2 competitors and not to POPP has resulted in discrimination and harm to POPP's business.

3 An example of this is one of the primary responsibilities of a provisioning employee is to

4 order facilities. One of the steps required before ordering unbundled network elements is

5 the need to serif there is cable in place. Customers have told POPP that Eschelon has

6 said the cable is available, but POPP has experienced difficulties having cable made

7 available. It would be very helpful to POPPto have dedicated team in place helping it

8 obtain access that is available to Eschelon.

9 Escalation Procedures

10 I have read the November 15, 2000 Confidential Agreement between Eschelon

11 and Qwest and determined it contains a six level escalation procedure that POPP would

12 either choose to opt into or use as a basis for negotiating a similar set of prOcedures that

13 Gt POPP's business. The procedures in the Eschelon Agreement give Eschelon the right

14 to go directly to the vice president level and to escalate business issues all the way to

15 Qwestls CEO for resolution. This is a provision that would be very helpful to POPP in

16 trying to resolve issues with Qwest. As an example, POPP has had repeated disputes

17 with Qwest with respect to incorrect charges for the UNE-P product, conversion of

18 customers from Centrex to UNE-P, service vendor charges, and PLCC charges for long

19 distance. These are issues that cost POPP time and money to resolve, and it has a direct

20 impact on POPP's ability to compete and the profitability Qr the company.

8
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1 Reduction of Billed Charges

2 I have read the November 15, 2000 Confdenzial Amendment ro

3 Confdenfial/Trade Secret Stipulation between Qwest and Eschelon, and am very

4 concerned that Qwest did not file with the Commission or make public the provision in

5 which the parties agreed for Eschelon to provide consulting and network related services

6 in exchange for a 10 percent reduction of aggregate billed charges for all purchases made

7 by Eschelon from Qwest. These services specifically relate to interconnection and should

8 have been made public so that POPP could choose whether to opt into this provision.

9 The result of the discount is that Eschelon is paying for many at" the same network

10

1 1

elements purchased by POPP but at a substantially lower cost. This provision has giveN a

substantial advantage to Eschelon over POPP.

12 Per Line Credits for Failure to Provide Accurate Dai iv Usage File Information
4

13 I haveread the Agreement between Qwest and Eschelon dated July 3, 2001, and

14 note that Qwest did not file with the Commission the Agreement that required Qwest to

15 credit Eschelon $13.00 per line per month as an interim resolution to compensate

16 Eschelon for Qwest's failure to properly record usage on Eschelon's lines on its daily

17 usageftles. POPP has experienced similar difficulties with the record usage on its daily

18 usage Shes that Qwest admits to in the agreers_nt with Eschelon. It took POPP over two

19 years to get the information from Qwest regarding what information is in the daily usage

20 File fields so that POPP could bill customers. The Sl3.00 credit would be a very

21 desirable provision for POPP to opt into as it would have been entitled to a very

22 significant credit for the last two years.

9

1
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Qwest entered into the agreement with Escbclcm in which it provided the UNE-P

2 product in November, 2000, and POPP was not able to obtain the UNE-P rates until an

3 amendment effective August 2, 2001. POPP has been at a competitive disadvantage with

4 Eschelon and those CLECs having access to the UNE-P rates months before those rates

5 were available for POPP. Moreover, POPP has never had access to rates br the UNE-P

6 product that arc as favorable as those Qwest has provided to Eschelon T believe flat

7 Qwest has discriminated against POPP by entering into agreements that arc not filed with

8 the Commission. Qwest's actions have resulted in millions of dollars of damages no

POPP's business.
\

10 IH.  CONCLUSION 9

I declare Linder penalty of pexjury under the laws of the United States of America

and the State of Minnesota that the tbregoing is true and correct to the best éfmy

knowledge .

Further aiHant sayer not.

Exe6ut:d thisL.day of Apri1, 2002.

4 9 : 9 - . _ - Q w
-Sm-Ei>a a \ -2

Signed before me this

3,Q.v1 a1 /lpf- . . l 9 . o o :Lo f

Notary Public

vuausunswaca
rnwwvunuc-lutnaacn
Wwnuunaunauuhmnzua 3

015701r103418/1x9752
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Pctfunoancc by Escrow of  the cuvamaom mo agrucmeas in se. - 'dans 1 and 1 of
t ea  A m nndm m r  m  w h i ch  t h i s  A m chm cm  i s  a  pm

!
u. p=ff¢fmm===vy Qw» =a° fnh=wv===2=1m"¢=6t==='>° ""*"'¢-"'*° "'I zndfaof the

Ameodmcmwwh1c.blh:sA:ta~.:hrn:ox aparL

HL 1
I

Star: ems for lines, 8dj"~r*f'"*""'
and excluded platform fi=s=:1I'=s, are
to and claxiiied by the fn llo wilngz

. ,  urban uctms and cnndidons. included
~::ndé: t ' this:nnc.*:. '11:oLandarcsubjcc1
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I
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I
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E
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1

9

I, 'g
I
Q

I

sin

Allsmadi w i l l  f a l l

[n¢ ,,g,;,u~n!;; w;g¢ u9gEmh¢ l¢ nlg1mmdlowQwsztc audir is

record: of uaagc eth: p1Mu:m cm a qi1m=riY basis (Ur other IBn'-=¢  "W"

m n s n m m t  P . , - ; ; , ¢3 .  I f  1 w : ds  avenge  u rge  sceeds  1h : 525 .
m-igsn=nng 1°=x¢=i=: .u=p=rm°u\h ' l i n e & 1 a t h . r = = m o n d : p = r 1 ° 4 ( ° f
u=h.° \h=t»¢w upm==========P; ' *°4)°1*=s====: l t> f -=°==*== '=*=~* l

pl=ni»nns=m==»h¢ub=i»¢==:»dby=wn==>wi-=\=i======wP W *
an===n=u==1=»¢1¢wu1b=¢»=au=¢=dd=r i=sD===mb=f2009<°"*="=h

¢=h=t&==¢mt==pua==n1im»1~ 1. If=v==a=====s=1==b°v=525
q  a s ! basxs.th: n a g :  ,

* a m m m u l w »p9t.i=f:>¥J F=bn=a=1==1¢Ma==h\=sas=§°f=hl1; o=--
sms. Thc w r r m z m m d  a u d i t ba oonduc1=dioMax:hof200l
,,;5,d,,,¢,, ' Ba,J=¢é===y=»ar nasagcimaxsudxomsrdmc
asd\cPartie.s mal l ! l ) . I f z h ¢: : :s&wid.ansag: isabove525

o: i@na£ng I i i m498:ha --. Rh== the =wv¢=i=== in========
uaagsdmama) wi l l  be nipl ic i  m Aryn. Mar "das usage Fm ma
sure. d l cnarul1inp q\lB!F5ly . t°H=¢h==sf==¢_ .
zpoomnsz.. a u : M i gghgl lbcappl iedonarol lmg
u m Qs=s= n=vi=~v»i¢h ss=h=»..¢>¢==uxumbauai==°f=b¢mal
' *9Z¢-@4F° id*E '°h°1 NW oh ins u..y(aLL>. if any_

B. The raxzs

with u:L1
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. 1 I
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J
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I
sav i m  and  D S I . `ca are avai lable in combinat ion
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9
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in ezdsuzg CENTREX common blocks established prior October
x,1Qo0,Lg,d<m1y zppiy robusincssiocal accbaingc custrxmersscrvd .
through Tb: Lnubuadicd. overworkd et o x platform vrbcrrc &ciliu'cs cxisL .
Appropriate: charges far Mn' new CENTRE(-rriatcd scrvirni or augment.:
who: fizcilhies do to: :an will =;=ply~ This Ammndmcm only applies in
platform savicrf provided for busdocss users and users of existing
CENTREX mmrnan blocks. Qwest will no! provide Bchclon any new
carrnsx =l=0====° = blocks.

G. Any.{cz:1.rr=:z Ar funcdéns not fxvlidrky prvvidsd for Ki this Amczichocm
shall be provided only for a :hangs (both recurring and noorecuxriog).
hascd upcxn cszabiizbeclraruandnnly -m==um=n¢¢wa=h1h=1===ns=» ¢
ccnditicms of the xppropzizzn taarii or Ag:an¢m fur Rh: appiicablc

' jurisdiction; .. '

Beginning Jaxrunuy 1, 2001. Escbelon shi! provide Qwest with rolling 12
month i=1r==:sr=¢ dura, inducing aecss lim: volume, m the eaitrai
oEc» e iced, updated qua¢z1z:r1y- and when marketing campaigns are
cnnduned.. .
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This Ammdznm Agwmcnt ("Amid:mmt") is mad: Md mtasd 'mm by Md
bnwcen McLeodU3A Te1c:cmmmnic m S¢vica, inc. ("Mf°T ~1 f1USA") Md Qwest
Cuxpnrarion (° Q̀~wcat") (collccdvuly, Lb: "Pm15:s") on this 26 day of O¢toba_ zoom.

Thu Portia ager to Etc this Ammo::or as m mmdmmr all Inmwonmtim
Agvmmrs ("Ag-umcms" and, s'mgulzly, "Ageism:ot") beech zhnm, now in e&:t
m srJ.r.;..1 into prior to Dccambr AL ZOG3, with the Amcsdrnmt motaining the
following pruvidnns:

1- This Ammd1neot is mta1=dinxohetwum&::Ps11iesbas¢d un 'the following
conditicms, and such czmditions bing inusgrdly Md inmcuicably are anmnnczial pat ii'

this agree-mmc: `
I
|
I

a n

I

E
I

incumbent local cxchanxgc 422221
l

I
I
t
lI
I:

I

I

r

I

|

I

fu.
Ilu-

9 1.1 1>.2=J;¢=>aus.,=. :m£ha-1=d, as of the :ad ::f`l999 over z0a.00c iota! '

cxchzngn lines for resale £1-Pzn Qwest ivhcwusbluul the l4~sta!s :Rea whee Qv-'1est is an

T r
1.2 Q .: Md M<:LeodUSA cnn.=:tlyhsvc an agzucoacvxt, on a mgaqn-ma '

btsi; 'hr the cxciangn cflctai Mic. 'mchniizzg Ilnrtrzmet-rslarcd 015532. in a "bi l l and
k-p" basis, the! prcvidzs fur the mutual n:::ov::x7 cfcasts thzuugb. the: o5sc'tling cl'
recs-prmcal abliéliinns for lb cal exchange train which crrigio-na: with a custoxncxx of enc
company and terminates to s customer of the eths' company.provided hiswcvcr, that
rinse pf,-gvisicns will not ufilszt or avoid the oblignimos to pay who rata out out on

Attachment 3.2. . ,
I I

1.3 The . l no cstzblinh a bu§nasu-w-buaciocss rulaXbanship Md have
zgrced that1.heyw~iU m3l;;<ir====1wu1 ¢ia"2==1===¢= cr iszsuzrsthztrnay ankcundcr the
A 8 i .\.u1c:1ts or this Am t under tea esczladcn process tn be aenblished bctwcax
the: x>=ma§3:Tmddi§¢<1 tupriatc. .

i
1

1
I 9

1.4 Th:Pzz11` t M smd condidooscontixicd iotbis -
Amdtdmml re based ed :aim chaxxisrirdu ofM.:I.mdUs.4 which iocludea advice
m hns ioss -m4 cm-= :
busiossas. with on la

4

:no

|
I

l

I
I

1411-8 :nstmons Md bdudera fair xtpxmcmtadon of all »
Ana afmuuge gc&g W a paxdczzlar type ofbudncss.

I i .-
ThePz'dcs Ag thaLthemmszndcun~8idcos comgind 'thiS

1°L!D::nd are based m the nurnaisdcs ci'M'y ~v'USA's UufBc pzrmos. wilitll
does notfmdude idrnd5ah1: Ge by my pmdculm' !yee ofusm '

I -

LE This Amm

=4vprv~/11 by <h= apprcpr~Me
turns of  the Amcnézamt

I
sum to gswncd =§==!uv¢ on Omaha 1, zoom, subject to

ale cumomissions, and the pardcs agree to impleznazt the
cctiv : Gcfnbar 11 2090. This Amnndznoeut wi l l  in
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tncorpozzm-.d in any farra Agzecmsntn. but nathiog 'm my now Ag:-muuzx: will enxtcod
:he tezmina15on.dnre of this Amcndmezrr or its re:-ma beyond fbc mom prruvidsd heztio.
Nothing 811 th i s  Am m énncnt  wi l l  acm e t he expi rat i on s t :  o f  : m y wunisting

innzzcazmacdon ag,n::1:n:n1. This Wuocndxngns and the undexiying Agra:-msn! shal l  be
umurfng-ummq* "xi 44 m=1.==au'sA and :h=ix m 4 & m = , succasors :ad assigns.

o

1.7 lniotcry.rr:t izxg t2z£sAmcz1dnn£nt,a1Ja:tnnpL's\vi. l ]b=cm2daI.ur::adths
pmvisicus of this Amcndmam consistent with A;-,l.~...:u81l3 and all e8l:ct2~.":: ="~° '=» 4ma.n:s_

In the cv:nt_Lh8§ then: is 11 ccrnflict bexwecof Luis Axncndmear and buzz Agzrrzrzznqxi Ar

pzcvious amenctmczns, the Marcus and cnnoditiuos of Luis Amzorirncnt shall surpcrseda at!
previous docmnnsnns.

. 1.8 Except as modified MM. the guvi§ans of the Agreements shall zoo&
in full fore: mg é ixn Ndtha-¢ ¢  Agtmmzs no IE: Amnxduncut no Ba imhuf
amenndsd or ahéed nccpt bywérrinzn insmnncutexecuted by an suLhorized rcprcsenudvc
of both pxaasl ms spodically ncluds ameodroznts mnaung aw rtgubztury or
judicial dcrzisicnsrngmrdiog pir&g of xmbmnndld network elmzmts,which shall hay: no
c8cc1 co the 'Pricing cEerW under Ms A.mm@xmL prior m t:mlmadm1 of ids
¢°\mmdmmL i

3

Umm? Irrndnxtad as peuvadm 'm um auction, mc imuu term of a-as'

l
l

1

I

I
I

I

I
QS

1.9 To: PaNic: iorunding ac be legally bound have arecutod this AmcnmnEz1t
effccrive as of 1, 2000. in xnulxipb eaumrspurts, each of whkh is Dr:-:ned an
orirzinnal, but al]-f which and! aonstimu one Md Rh: 88Ine iucom-nczx.

4. 1.10 9 _
Amendment la Frau: Rh: Dan of sining until December 3L 2003 ("Initial T=:m")nndthis
Amendment shall tharuziiu' mmmaricalry continue Anni d1.':=rp=r"y gives ax least six (6)
rnamhsadva.nc wzittmz nodes of uxminatinn..'Hlis is Annenchzzcnt canary be
terminated °"{* 'Lha Initial Tam 'm the :vent the Poetics agree.

1.11 1"112 nm! oftumilmxtiuo, rhgpsemg, 1=£n=x_ ma ===n=1i:iu== fu: an
s¢=z'vic:.s and. nuftwurk elnnuuts purchased xnodzr this Anumdmenz :hall bnxzsedistclybe
convened..at Iii: option of McLodU'SA, to eitchar dtha pnrvailin8prices for
cornbinatiuns of network elcmzuts, or to mail services pu1*"l11f=-4oz Rh: prevailing
whol::1al:ldis:ouot. In eiNaer cast, if Md m the exam ccnvcrsian ofsczvicu is necessary,
reasonable and spprznpdam c.os1-based nonxutuning change: will apply.

I

I

l

1-12 All tiacrual prvccanuditiuna arnddudu 8e':fi1r1Lhinthi: Arnmdxocrn are. :Eu
intnndcd to be, Md are czmsidcrcd by the partie: to be, reasonably nklcd tn, and
c1€pc'hdunl upon each utbcr.

i
I

1.13 To the cxcmt any Agent dam on: cantalm a forma majsurs pmvzson,
ben if cither' pmrrgfs pafozmancc afthis Am :ur cxr@y oblig8dm oz:d¢ this

-»  Arv.sv"*t"-"Lis.pn'ev.ented, rauictcd m' intniured with by causes buyand sash mazda
rmsanahU CQIXUUL including 'Mn nm lixxxitd to acts of God. ire, explosion, vandalism
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which r»¢=°~w=ble precautions could ncz putMagzdnsi, sm'm or trthzr similar occxmwcs,
mY \:-ff oxés, ztguladcm Dir ===, acting :rrrqu£ day M: afibdmal sure urloca!
govmnmmt, crab My civil Cr rru'Litzry aunhmi§, or bY oatinnzi can:gmc*im_ >
ih1sun::c*dcns, rial, wma, suikcs m work stopoagcs Cr vmWsr fathom, cable ans,
sNorragua, breath or delays, than such pzxty shall be usu fruxn such p<..xoznc: on a
day-to-day basis m the extent of such pzevmdon, r=soic6m1 criotcrfumce (a "Fore:
M8jcu.rc'.

1 . 14 Ndtbc party will przsczzt itsekfas reprsmdng orjcindy mauicntiog
azviczs with Rh: other, or mmksi its swvicm using the name of the oLhQ party, without
the yrriox wrinancnrmsmt of the amiTy.

l

!

3
I

2 . In  cozz i idcr at icr n of  the agr aemuzzts Md eovmaoxs sat  888: above ad the enti r e.

a w  o f  c ov e n a n t s  p r ov i d e d  i n  s e d a n  3 ,  a l l  t i t o  a s  a  i v h o l e  a n d  f u l l y  i n t z g x a t e d  w i t h
the r ams and :audi t ions desicdbud below and t l :z r >ogho¢. t  th is Amszzdmmf,  wi th such
=¢r .ddcz ' . 4§0n  on ly  being  adequate i f  911 sud:  ugz caocnl i  Md covenants : r emade and ar c

.-.=. ::x"&;g:<;;h1;_M_gLeodUSA agrees to the fol lowing: .

. i . . I '
2 . 1 To pay Qwvci¥ $435 mi l i iun to  convert  to  the P lerdhncn descr ibed hezdn _

a n d  i n g n u : t u n e m  3 - 2 .
I

I

9 2.2 "Based or_ :dl the :mm and cnmriirions csxzxtaicci haste, MJ ~1r*USA'may as
a.Ls:: purchase DSL Md void: mail (at full Mail rain-5)3nmlQ'wc:n far resale..

2.3 During each of the thru: calendar years :rt this °\In.=nd21'1¢:1t. to maintain
for Rh: purpose of prbviiling service to McLuodU'SA' asctm-nfars,no fewer than 275,000
local exchange lMugpnuchased Fran: QwesL anew maintain an Qwest local cxrzhangn
lines Ru cm mas an la-aa: scanty pcrccot (70%) (in toms ufpbya-ical nun-DS)/Ds3
facilitiaa) otlMaLeu3U A's local eacahlungu 5m-vicz: aim: rugiczn whczrc Qwest is the
incumbent local exchange service. pxnvidzr. In a.d¢i'ci bcgxndng 'Lm 2001, at last 1000
lieu=< wit\ he mA9nraioad¢i.n each state Gncludilng no law:tbaln125,000 liner in ion :taxer of
Iowa) 'm which Qwest is Tb: incumbent ma; cxchzoée service provider. Fur puupoacs of
Luis provision, local ====h=mé= Trues yuurthaséd ̀ mdud§ lines pinrthased fur rtsalc and
mmhxmdllsd loops, whether purchased alone or in anml1lma:ian with other rmmvork
C1=8\¢1'1l: This lim: curoxnitznaxt ivill be r l pxoportiamally in The evcm
0we.s1 sells my uchiemgas when it is cur:-:ly the ibcumbene local exchange ravinei t

3
I

I 1

g

i

I |

To place ordkxu for the pzodux an-ld 'm this xr-ua1dm¢'n'L and fur fcaNnrs

a n

( 2.4»
associatedwith theproduct, using (at m¢L¢AausA~s option) primarily thzuugh either

¢IMA Ur EDI decironic imexiutes uffzxred by Qwcsr..

To remain2.5 a "bill :Md kzcp" basis for hr: Exchange uf]o<:a1.tTBf5c sand

I PAGE 3
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I

1n1:::ler-rented 1'Jaf5c, vim Qw::L thcmughsuz Rh: zerritmia where Qwan Ls a untly
Me incumbent local cxnhangr Service prnvida rmtzl Dc<::::::.bzr 31, 2002.

2.7 To prohdc Qwest acct-:azz daily working tdcpbcnc rrumbcrs of
McL:odUSA cusrcmera m allow Qwest tn provide ciaikyusage infarmgiicn to
MoLe:odUSA so that M:Lc::dUSA can bill intrtrtzchaogc Cr other: ccmpanias switched
aoccss Cr other mu ea =§s==° r» ° i2w-

2.8 To prqvidc Ivett with rolling 12 month forcrnstrsd line vohznnus to the
cerunl 05m Ir.-vel for urnhundlcd too-ps, and othnrvvise where marketing campaigns are
¢onduc;:d_ updated quancrrly. i

I .

Tb hold Qwest zi=m1¢sa Lm the wma of dispute batwcm m¢=Qau Q :

' r

I

2.6 To mtg ma and m&:xt i:::='--~t~t'*cxr1 agummts. Cr Ann xtgmd .
agzcmmt, ccvcriog the pruviibn uf'P:o¢.\:5 in MCM stat: of the Mix: monitory what
Qom is Mn incumbent local acxzhmgr so-viz pruvidc.

I
I

F 2 . 9
an d  oth er  c r i e r s  r ag axd i n g  th e  b i l l i n g  of  ac r es :  or  oth er  Ch m  g m  asscd xtd  wt&  u ; ; l 8 :

Tn=asu. ! '€d  by a.  Qwest  swi tch;  pmvidcd them Qom Ag-ues m cnapaar :  in l ioy
i o v e s d g a d c o rchtad Lo such a d ispmnn to  We az tmt n===w=v m dctmruxinc the type Md .
accuracy o f  s n c i u m g c . I

I

I

a n

9 I

3 . l o  c c ns i dz rz t i on  o ! ' t h : :  agrc c m z o t s  and  oav az z nz s  s en  f unk  abov e -z n r i  t he  en r i r u

g r oup  of  c ovenan t s  p r ovi ded  f n  s ec doo 2 ,  a l l  t aken  as  a whole and  f u l l y  ime8nmd  w i t h

the tagus and conditions dqscribcd below :ad tbroughcut this Amendment., with such
wnsidc-ramion may bang adequm. if all such agxeancnts alA covenants arc made and Ar:
cnforccabla, Qwest agxucs Tb the following

\ .
3.1 _ To waive and relcaso all cbargrs with couvairicn fawn resold

services to the unbundled network `plactcutm and far zcrminaring M:LaadUSA csutracts
for serve:=s purchased Etlim Qwest Fm' renal: ea dmaiuad in this arozzxdoucnt.

4> .. _~, _________ _

3.2 To provide khrsughnut Lb: ram at Thia Aznaidxuncrn the Platform ad
Prcaducm described :Imam and in Arxzchmmrss., rcplillcsfofregulzmuxy utjudicinl
decisiana on compoozms of an unhundlad nmvurk elaoaz phtfbg-31, upon Rh; mms,
xo:-rns and csndricns désuibcri basin and in ArcxcMznau .2. ,

3.4 To remain on a "bill and kzsp" his fer the exchange oflocsl traffic and
lntarncvrelared :rafE With M:LcodU5A~ throughout the nz:-its':ics where Qwest is
currently the incumbcni laced acchangc service provider until December 31, 2002.

3.3 To provide daily lunge infnnnNicn m McLeodUSA. Parr Thu working
Lcluphuxzc rmmbexs supplied to Qiwvat by Mc.Lcod'USA. so thatM:.LeodUSA can bill
interexchange or cnhzr companies swiunhcd access or other zatca as appropriate.

I
»
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Atmcbozernt 3_2

I

1. Peformzoac by M::LeoduSAaftersglans Md a cme Io suction 2 of the
Anzmdnimt to which Luis Arracknnzis a pan.

Pafonnmcn by Qwcsracf flan covenants and a mu in scam 3 of Tb:
Alnmdznmr to which this Anzcbmmt is a pan.

l

E

E
!

I
I
I

-."» an
. S z a z n  m»_8:ix38 :mms Fm l ions,  idjuszznmzs,  cbxrga,  other  terms and cnnd!&ons_

m̀ = : l u d c 4  a n d  n c l u d a d  p l a t f o r m  i m n r r u s ,  a r e  n  R h :  M d  o f  t h i s  m a c & o m L ,  M d  a r e

s u b j e c t  t o  M d  c 1 m i i : d  b Y  l b s  f o U a \ v i n g :

'A.

o n
v

I I -...»»~

I
I

I

I
I

I

I
_

J

In deaf-rmiving staxo-v.ridclus:5:McI.eodU3A agrees to allow Qwest to
-bandit its reeaaris ofuazgc oft be platfazm-mn a quaztzzrly basis. If avcrége

usage rsncceds the S25 minutes puozonth for a three mouth period, Ur the
agreed upon measurement pr-:nlqd_ no 2 Sm:-hy-stan basis, all placfnrm

sa'vice shall be increased by the spproprinre `me:'::o.mL The lM
incrtzxnsnt audit will be conducted dozing December 2000- If average
usage is above 525 Hlinulcs on 1scare-wide buys, Rh.: ionreznnztzl usage
clantnl will nm be applied Eur Pusey, February and March usage, or the
agreed upon rneasurznenz p¢>» s<=¢ Me second incremrzxtal audit will in
cvnduclsd Io Mouth of zoolibased upon Deccrobcr. Ianuzcry and Lyelm 1-?
usage, Cr Rh: agreed upon mcasxrrcment period. If the average usageLs
lbov: S25 minutes fm- that quarter, then the appropriate incremmn usage
ear::ne~:xt(s) will be applied to April, May and JO:n=: umxgc, of the agreed
upon mc~a.s1rrcmezxt period. All audits will follow an a rolling qumuuly
basis, 2nd all inrxunments shall be applied m\ aruI1ing bad: at the stone
level. I

l

4

B.
I
I
:

\

I
511: -

9

I

Tb: rams provided for by thy: plafiorm do no\ WPI? to usage
vim toll rrnfzig. Additional local usage cbzzrgss will apply la usage
associated witH toll tragic. I.

. »
`TTla:Form mine indus only cue primary lismxg per telephone number.

. l

l
Ratzcs for voice rnt:nsa.ging aNd DSL su'vi<:: art :mil rates and oz: offs-cd
ccmditiunad on paragzrurphl ;boy who: such services arc available.

I
Rains asaociaws with nniscellaooous =h8r84. or governmental xnzminrtcs,

. such as Racal mamba portability, shall be passed through Ra McLéndUS.A.

1

I

TM: Platform raw: prov*idod;fnz' in this Anneudmcnt shall only =pp1y to
additirzna to existing CEI~<'IIREX ccmmwu blacks established pride to
Osfbber 1, 2000, and only =lppb' no buahaeaa local ::n~c.h.1ngo custuzncnz
served through this unbundled Newark clcmmt plarfsmx where Ihcilitius
exist. Appropriate =ha:r8ns for my new M X mM services or
augmzms whee fuiliries do not wdsr will apply. This Ameodménz only

I
I
I
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PRICES FOR OFFERING

rn alumna

-.- 8"
BE

27,15

9 gliE§ to plarfnrm aaviccs pzuvidrri far busioés user: and nsczs ii'
¢==i51i:>8 CENTREX aznimnn blocks. we will act prdvidn McL:odUSA
any ncvv CENTREX cszzzmao blocks. Appiupriztc osnrccuning charges
will supply to any diacsnnncis, chsnrgca Ar addiriazza to bi; p)g.tfgm;- Th85¢
:arcs :lo not apply in bad: rssiclcntial azcbzmgc (IF) sdvica

s »

Any fraxnzres or flmctiuns not cxplidtly provided for Io this Amendment
meal] btspruvidcrl only for ac1:arrgn(bc1hrr:cuz2ing and na1:xz':cuniJ:Lg),
based upon Qv/a1's rates tn pcxuvide :use scnicc in accardmnce with tic
terns ad conditions of Nb: appznpdaru tariff or Agreement far the
qzplicable juzisdicrinn.
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